STUDY GUIDE: Virginia v. Black
LEGAL BACKGROUND

Virginia v. Black involves the First Amendment’s protection of symbolic speech, in this case the burning of a cross by at a Ku Klux Klan rally. It followed a pair of other cases in which the Court considered symbolic acts that are generally considered repugnant. In Texas v. Johnson, 491 U.S. 397 (1989), the Court considered the case of a man who was convicted for burning a flag as part of a protest during the 1984 Republican Convention.  The Supreme Court, in a sharply divided 5-4 decision, held that there was a First Amendment right to burn the flag.  The majority stated the following in reaching its conclusion: “If there is a bedrock principle underlying the First Amendment, it is that the government may not prohibit the expression of an idea simply because society finds the idea itself offensive or disagreeable.”

In R.A.V. v. City of St. Paul, 505 U.S. 377 (1992), the Court struck down a local hate speech ordinance that had been used to punish a juvenile who had burned a cross in the yard of a black family. The majority held that the ordinance, which banned symbols that would “arouse[] anger, alarm or resentment in others on the basis of race, color, creed, religion or gender,” violated the First Amendment by singling out particular viewpoints for punishment. The Court recognized that the government may regulate so-called “fighting words,” but insisted that such statements may not be regulated “based on hostility, or favoritism, towards a nonproscribable message they contain.”

FACTUAL SETTING  

The event at the center of the case is a Ku Klux Klan rally held in rural Cana, Virginia. Pennsylvania Klansman Barry Black had come to Virginia to start a new Klan chapter, and at the culmination of the rally he and his cohorts lit a 30-foot cross as part of a “cross-lighting ceremony.” As you watch the documentary, consider the following questions:

Q.1. How would you felt if you were living in one of the homes near the field where Black was holding his rally?  Would you feel threatened? How would others in your neighborhood, or who might drive by the rally and see the burning cross, feel?

Q.2. What does Barry Black think the symbolic message of the burning cross is? Do you agree?
The documentary describes Black’s arrest for violating Virginia law that prohibits burning a cross.  Initially, he had difficulty finding an attorney.  Eventually, attorneys associated with the American Civil Liberties Union agreed to take his case.  Black was subsequently tried and convicted in Carroll County, Virginia.  
Q.3. Why did David Baugh agree to represent Black? Would you represent Black if he asked you to? 

Q.4  What evidence was particularly important to the jury in their deciding to convict Black?  
LEGAL ISSUES
As you watch the story unfold, think about what elements may be legally significant. The lawyers on both sides – Smolla, Baugh, and Hurd – debate the constitutionality of the statute as applied to the facts of Black’s case.
Q.5. Should symbols like the burning cross be protected by the First Amendment? Should it matter whether the person burning the cross really intended to threaten someone in particular?
Q.6. Do you think it was appropriate for Virginia’s cross-burning statute to allow a jury to presume from the act itself of burning a cross that a defendant intended to intimidate someone? 
Hurd in particular focuses on the history of the Ku Klux Klan in Virginia as the basis for the statute, a point that is also take up by Justice Clarence Thomas at the oral arguments.

Q.7. To what extent should the history of the Klan be taken into account in assessing whether the burning cross constitutes a threat?

On appeal, Black’s case is consolidated with another case in which two young men had tried to burn a small wooden cross in the yard of a mixed-race family.

Q.8. Do the different settings of the two cases affect the way you view the burning cross? In which case do you think there was an intent to intimidate? In which case would you find the burning cross more threatening?
