STUDENT VIEWING: Swedenburg v. Kelly, 544 U.S. 460 (2005)
LEGAL BACKGROUND
This case pitted the 21st Amendment repealing Prohibition against the doctrine of the “dormant” commerce clause. The Supreme Court had previously held in a number of cases that state laws that discriminate between in-state and out-of-state businesses in a way that benefits the former and burdens the latter violate the Commerce Clause. favoring in-state economic interests over out-of-state interests. See, e.g., City of Philadelphia v. New Jersey 437 U.S. 617 (1978), Dean Milk Co. v. City of Madison, Wisconsin, 340 U.S. 349 (1951), Hunt v. Washington State Apple Advertising Comm., 432 U.S. 333 (1997). The 21st Amendment, on the other hand, clearly states: “The transportation or importation into any State, Territory, or possession of the United States for delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited.” Although the Court had held that the 21st Amendment did not supersede other constitutional provisions, see 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484 (1996); Larkin v. Grendel's Den, Inc., 459 U.S. 116 (1982); Craig v. Boren, 429 U.S. 190, it had not previously ruled on the issue of whether states could prohibit interstate shipments of alcohol.
FACTUAL SETTING  

The facts of the case are fully set forth in the documentary. Juanita Swedenburg owned a Virginia winery, and she regularly sent her wines to customers in New York, unaware of laws in that state and others banning shipment of alcohol. When a customer, who was also a lawyer, explained that her out-of-state shipments were illegal, she felt strongly that those state laws violated the Commerce Clause by unconstitutionally burdening interstate commerce. Represented by the Institute for Justice, Swedenburg sued the state of New York. The Wine and Spirits Wholesalers of America, an industry lobbying group whose clients benefited from strict state control of alcohol sales, joined the lawsuit as a co-defendant. 

As you watch the documentary, consider the following questions:

Q.1. Why was Mrs. Swedenburg so upset when she found out that it was illegal for her to ship wine to New York?


Q.2. Why is the issue of interstate wine shipment so important to Clint Bolick of the Institute for Justice?  


Q.3. Why is this case important for online commerce, even though Mrs. Swedenburg did not sell her wine online?


Q.4. Why did the wholesalers decide to intervene in the case? What interest did they have in the outcome?

LEGAL ISSUES
As you watch the story unfold, think about what elements may be legally significant. The case pitted two parts of the Constitution against each other: the 22d Amendment, which repealed Prohibition and gave states control over alcohol, and the Commerce Clause, which granted the power to regulate interstate commerce to the federal government.


Q.5. How do the wholesalers argue that New York’s law does not discriminate against out-of-state producers? Do you agree with their argument?


Q.6. How does the issue of underage drinking affect the case? What is the significance of the FTC report on internet sales to minors?


Q.7. How does this case reveal different views of the Constitution? What are the different political positions of the parties involved?

