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The city of Tecumseh, Oklahoma, is a rural community located approximately 40
miles southeast of Oklahoma City. The School District administers all Tecumseh public
schools. In the fall of 1998, the School District adopted the Student Activities Drug
Testing Policy (Policy), which requires all middle and high school students to consent to
drug testing in order to participate in any extracurricular activity. In practice, the Policy
has been applied only to competitive extracurricular activities sanctioned by the
Oklahoma Secondary Schools Activities Association, such as the Academic Team, Future
Farmers of America, Future Homemakers of America, band, choir, pom pon,
cheerleading, and athletics. Under the Policy, students are required to take a drug test
before participating in an extracurricular activity, must submit to random drug testing
while participating in that activity, and must agree to be tested at any time upon
reasonable suspicion. The urinalysis tests are designed to detect only the use of illegal
drugs, including amphetamines, marijuana, cocaine, opiates, and barbiturates, not
medical conditions or the presence of authorized prescription medications.

At the time of their suit, both respondents attended Tecumseh High School.
Respondent Lindsay Earls was a member of the show choir, the marching band, the
Academic Team, and the National Honor Society. Respondent Daniel James sought to
participate in the Academic Team.

[Both Earls and James filed suit against the School District under 42 U.S.C.
81983 alleging that the policy violated their Fourth Amendment rights. On cross-motion
for summary judgment, the District Court upheld the policy finding that there was a
history of drug abuse at the school that presented “legitimate cause for concern” even if
not an epidemic. The 10" Circuit Court of Appeals reversed finding insufficient proof of
a serious drug problem that would justify the policy. The Supreme Court granted
certiorari.]

The Fourth Amendment to the United States Constitution protects “the right of the
people to be secure in their persons, houses, papers, and effects, against unreasonable
searches and seizures.” Searches by public school officials, such as the collection of urine
samples, implicate Fourth Amendment interests. We must therefore review the School
District’s Policy for “reasonableness,” which is the touchstone of the constitutionality of
a governmental search.

In the criminal context, reasonableness usually requires a showing of probable
cause. Given that the School District’s Policy is not in any way related to the conduct of
criminal investigations, respondents do not contend that the School District requires
probable cause before testing students for drug use. Respondents instead argue that drug



testing must be based at least on some level of individualized suspicion. It is true that we
generally determine the reasonableness of a search by balancing the nature of the
intrusion on the individual’s privacy against the promotion of legitimate governmental
interests.

Significantly, this Court has previously held that “special needs” inhere in the
public school context. While schoolchildren do not shed their constitutional rights when
they enter the schoolhouse, “Fourth Amendment rights ... are different in public schools
than elsewhere; the ‘reasonableness’ inquiry cannot disregard the schools’ custodial and
tutelary responsibility for children.” Vernonia. In particular, a finding of individualized
suspicion may not be necessary when a school conducts drug testing.

In Vernonia, this Court held that the suspicionless drug testing of athletes was
constitutional. The Court, however, did not simply authorize all school drug testing, but
rather conducted a fact-specific balancing of the intrusion on the children’s Fourth
Amendment rights against the promotion of legitimate governmental interests. Applying
the principles of Vernonia to the somewhat different facts of this case, we conclude that
Tecumseh’s Policy is also constitutional.

We first consider the nature of the privacy interest allegedly compromised by the
drug testing. As in Vernonia, the context of the public school environment serves as the
backdrop for the analysis of the privacy interest at stake and the reasonableness of the
drug testing policy in general.

A student’s privacy interest is limited in a public school environment where the
State is responsible for maintaining discipline, health, and safety. Schoolchildren are
routinely required to submit to physical examinations and vaccinations against disease.
Securing order in the school environment sometimes requires that students be subjected
to greater controls than those appropriate for adults.

Respondents argue that because children participating in nonathletic
extracurricular activities are not subject to regular physicals and communal undress, they
have a stronger expectation of privacy than the athletes tested in Vernonia. This
distinction, however, was not essential to our decision in Vernonia, which depended
primarily upon the school’s custodial responsibility and authority.

In any event, students who participate in competitive extracurricular activities
voluntarily subject themselves to many of the same intrusions on their privacy as do
athletes. Some of these clubs and activities require occasional off-campus travel and
communal undress. All of them have their own rules and requirements for participating
students that do not apply to the student body as a whole. We therefore conclude that the
students affected by this Policy have a limited expectation of privacy.

Next, we consider the character of the intrusion imposed by the Policy. Urination
is “an excretory function traditionally shielded by great privacy.” But the “degree of
intrusion” on one’s privacy caused by collecting a urine sample “depends upon the
manner in which production of the urine sample is monitored.” Vernonia.



Under the Policy, a faculty monitor waits outside the closed restroom stall for the
student to produce a sample and must “listen for the normal sounds of urination in order
to guard against tampered specimens and to insure an accurate chain of custody.” The
monitor then pours the sample into two bottles that are sealed and placed into a mailing
pouch along with a consent form signed by the student. This procedure is virtually
identical to that reviewed in Vernonia, except that it additionally protects privacy by
allowing male students to produce their samples behind a closed stall. Given that we
considered the method of collection in Vernonia a “negligible” intrusion, the method here
is even less problematic.

In addition, the Policy clearly requires that the test results be kept in confidential
files separate from a student’s other educational records and released to school personnel
only on a “need to know” basis. Moreover, the test results are not turned over to any law
enforcement authority. Nor do the test results here lead to the imposition of discipline or
have any academic consequences. Rather, the only consequence of a failed drug test is to
limit the student’s privilege of participating in extracurricular activities. Given the
minimally intrusive nature of the sample collection and the limited uses to which the test
results are put, we conclude that the invasion of students’ privacy is not significant.

Finally, this Court must consider the nature and immediacy of the government’s
concerns and the efficacy of the Policy in meeting them. This Court has already
articulated in detail the importance of the governmental concern in preventing drug use
by schoolchildren. The drug abuse problem among our Nation’s youth has hardly abated
since Vernonia was decided in 1995. In fact, evidence suggests that it has only grown
worse. Indeed, the nationwide drug epidemic makes the war against drugs a pressing
concern in every school.

Additionally, the School District in this case has presented specific evidence of
drug use at Tecumseh schools. Teachers testified that they had seen students who
appeared to be under the influence of drugs and that they heard students speaking openly
about using drugs. We decline to second-guess the finding of the District Court that
“[v]iewing the evidence as a whole, it cannot be reasonably disputed that the [School
District] was faced with a ‘drug problem’ when it adopted the Policy.”

Furthermore, this Court has not required a particularized or pervasive drug
problem before allowing the government to conduct suspicionless drug testing. The need
to prevent and deter the substantial harm of childhood drug use provides the necessary
immediacy for a school testing policy. Indeed, it would make little sense to require a
school district to wait for a substantial portion of its students to begin using drugs before
it was allowed to institute a drug testing program designed to deter drug use.

Given the nationwide epidemic of drug use, and the evidence of increased drug
use in Tecumseh schools, it was entirely reasonable for the School District to enact this
particular drug testing policy. As we cannot articulate a threshold level of drug use that
would suffice to justify a drug testing program for schoolchildren, we refuse to fashion
what would in effect be a constitutional quantum of drug use necessary to show a “drug
problem.”



Respondents also argue that the testing of nonathletes does not implicate any
safety concerns, and that safety is a “crucial factor” in applying the special needs
framework. They contend that there must be “surpassing safety interests,” in order to
override the usual protections of the Fourth Amendment. Respondents are correct that
safety factors into the special needs analysis, but the safety interest furthered by drug
testing is undoubtedly substantial for all children, athletes and nonathletes alike. We
know all too well that drug use carries a variety of health risks for children, including
death from overdose.

We find that testing students who participate in extracurricular activities is a
reasonably effective means of addressing the School District’s legitimate concerns in
preventing, deterring, and detecting drug use. While in Vernonia there might have been a
closer fit between the testing of athletes and the trial court’s finding that the drug problem
was “fueled by the ‘role model’ effect of athletes’ drug use,” such a finding was not
essential to the holding. Vernonia did not require the school to test the group of students
most likely to use drugs, but rather considered the constitutionality of the program in the
context of the public school’s custodial responsibilities. Evaluating the Policy in this
context, we conclude that the drug testing of Tecumseh students who participate in
extracurricular activities effectively serves the School District’s interest in protecting the
safety and health of its students.

Within the limits of the Fourth Amendment, local school boards must assess the
desirability of drug testing schoolchildren. In upholding the constitutionality of the
Policy, we express no opinion as to its wisdom. Rather, we hold only that Tecumseh’s
Policy is a reasonable means of furthering the School District’s important interest in
preventing and deterring drug use among its schoolchildren. Accordingly, we reverse the
judgment of the Court of Appeals.

It is so ordered.
Justice BREYER, concurring.

In my view, this program does not violate the Fourth Amendment’s prohibition of
“unreasonable searches and seizures.” | reach this conclusion primarily for the reasons
given by the Court, but I would emphasize several underlying considerations, which |
understand to be consistent with the Court’s opinion.

In respect to the school’s need for the drug testing program, | would emphasize
the following: First, the drug problem in our Nation’s schools is serious in terms of size,
the kinds of drugs being used, and the consequences of that use both for our children and
the rest of us. Second, the government’s emphasis upon supply side interdiction
apparently has not reduced teenage use in recent years. Third, public school systems must
find effective ways to deal with this problem. Today’s public expects its schools not
simply to teach the fundamentals, but “to shoulder the burden of feeding students
breakfast and lunch, offering before and after school child care services, and providing
medical and psychological services,” all in a school environment that is safe and
encourages learning. The law itself recognizes these responsibilities with the phrase in
loco parentis -- a phrase that draws its legal force primarily from the needs of younger
students (who here are necessarily grouped together with older high school students) and



which reflects, not that a child or adolescent lacks an interest in privacy, but that a child’s
or adolescent’s school-related privacy interest, when compared to the privacy interests of
an adult, has different dimensions. A public school system that fails adequately to carry
out its responsibilities may well see parents send their children to private or parochial
school instead -- with help from the State.

Fourth, the program at issue here seeks to discourage demand for drugs by
changing the school’s environment in order to combat the single most important factor
leading school children to take drugs, namely, peer pressure. It offers the adolescent a
nonthreatening reason to decline his friend’s drug use invitations, namely, that he intends
to play baseball, participate in debate, join the band, or engage in any one of half a dozen
useful, interesting, and important activities.

In respect to the privacy-related burden that the drug testing program imposes
upon students, |1 would emphasize the following: First, not everyone would agree with
this Court’s characterization of the privacy-related significance of urine sampling as
“negligible.” Some find the procedure no more intrusive than a routine medical
examination, but others are seriously embarrassed by the need to provide a urine sample
with someone listening “outside the closed restroom stall.” When trying to resolve this
kind of close question involving the interpretation of constitutional values, | believe it
important that the school board provided an opportunity for the airing of these differences
at public meetings designed to give the entire community “the opportunity to be able to
participate” in developing the drug policy. The board used this democratic, participatory
process to uncover and to resolve differences, giving weight to the fact that the process,
in this instance, revealed little, if any, objection to the proposed testing program.

Second, the testing program avoids subjecting the entire school to testing. And it
preserves an option for a conscientious objector. He can refuse testing while paying a
price (nonparticipation) that is serious, but less severe than expulsion from the school.

I cannot know whether the school’s drug testing program will work. But, in my
view, the Constitution does not prohibit the effort. Emphasizing the considerations | have
mentioned, along with others to which the Court refers, | conclude that the school’s drug
testing program, constitutionally speaking, is not “unreasonable.” And | join the Court’s
opinion.

Justice GINSBURG, with whom Justice STEVENS, Justice O’CONNOR,
and Justice SOUTER join, dissenting.

This case presents circumstances dispositively different from those of Vernonia.
True, as the Court stresses, Tecumseh students participating in competitive
extracurricular activities other than athletics share two relevant characteristics with the
athletes of Vernonia. First, both groups attend public schools. Concern for student health
and safety is basic to the school’s caretaking, and it is undeniable that “drug use carries a
variety of health risks for children, including death from overdose.”

Those risks, however, are present for all schoolchildren. Vernonia cannot be read
to endorse invasive and suspicionless drug testing of all students upon any evidence of
drug use, solely because drugs jeopardize the life and health of those who use them.
Many children, like many adults, engage in dangerous activities on their own time; that



the children are enrolled in school scarcely allows government to monitor all such
activities. If a student has a reasonable subjective expectation of privacy in the personal
items she brings to school, surely she has a similar expectation regarding the chemical
composition of her urine. Had the Vernonia Court agreed that public school attendance,
in and of itself, permitted the State to test each student’s blood or urine for drugs, the
opinion in Vernonia could have saved many words.

The second commonality to which the Court points is the voluntary character of
both interscholastic athletics and other competitive extracurricular activities.

The comparison is enlightening. While extracurricular activities are “voluntary”
in the sense that they are not required for graduation, they are part of the school’s
educational program; for that reason, the petitioner (hereinafter School District) is
justified in expending public resources to make them available. Participation in such
activities is a key component of school life, essential in reality for students applying to
college, and, for all participants, a significant contributor to the breadth and quality of the
educational experience. Students “volunteer” for extracurricular pursuits in the same way
they might volunteer for honors classes: They subject themselves to additional
requirements, but they do so in order to take full advantage of the education offered them.

Voluntary participation in athletics has a distinctly different dimension: Schools
regulate student athletes discretely because competitive school sports by their nature
require communal undress and, more important, expose students to physical risks that
schools have a duty to mitigate. For the very reason that schools cannot offer a program
of competitive athletics without intimately affecting the privacy of students, Vernonia
reasonably analogized school athletes to “adults who choose to participate in a closely
regulated industry.” Industries fall within the closely regulated category when the nature
of their activities requires substantial government oversight. Interscholastic athletics
similarly require close safety and health regulation; a school’s choir, band, and academic
team do not.

On “occasional out-of-town trips,” students like Lindsay Earls “must sleep
together in communal settings and use communal bathrooms.” But those situations are
hardly equivalent to the routine communal undress associated with athletics; the School
District itself admits that when such trips occur, “public-like restroom facilities,” which
presumably include enclosed stalls, are ordinarily available for changing, and that “more
modest students” find other ways to maintain their privacy.

The “nature and immediacy of the governmental concern” faced by the Vernonia
School District dwarfed that confronting Tecumseh administrators. Vernonia initiated its
drug testing policy in response to an alarming situation. Tecumseh, by contrast,
repeatedly reported to the Federal Government during the period leading up to the
adoption of the policy that “types of drugs [other than alcohol and tobacco] including
controlled dangerous substances, are present [in the schools] but have not identified
themselves as major problems at this time.”

Not only did the Vernonia and Tecumseh districts confront drug problems of
distinctly different magnitudes, they also chose different solutions: Vernonia limited its



policy to athletes; Tecumseh indiscriminately subjected to testing all participants in
competitive extracurricular activities.

At the margins, of course, no policy of random drug testing is perfectly tailored to
the harms it seeks to address. The School District cites the dangers faced by members of
the band, who must “perform extremely precise routines with heavy equipment and
instruments in close proximity to other students,” and by Future Farmers of America,
who “are required to individually control and restrain animals as large as 1500 pounds.”
Notwithstanding nightmarish images of out-of-control flatware, livestock run amok, and
colliding tubas disturbing the peace and quiet of Tecumseh, the great majority of students
the School District seeks to test in truth are engaged in activities that are not safety
sensitive to an unusual degree. There is a difference between imperfect tailoring and no
tailoring at all.

The Vernonia district, in sum, had two good reasons for testing athletes: Sports
team members faced special health risks and they “were the leaders of the drug culture.”
No similar reason, and no other tenable justification, explains Tecumseh’s decision to
target for testing all participants in every competitive extracurricular activity.

Nationwide, students who participate in extracurricular activities are significantly
less likely to develop substance abuse problems than are their less-involved peers. Even if
students might be deterred from drug use in order to preserve their extracurricular
eligibility, it is at least as likely that other students might forgo their extracurricular
involvement in order to avoid detection of their drug use. Tecumseh’s policy thus falls
short doubly if deterrence is its aim: It invades the privacy of students who need
deterrence least, and risks steering students at greatest risk for substance abuse away from
extracurricular involvement that potentially may palliate drug problems.

To summarize, this case resembles Vernonia only in that the School Districts in
both cases conditioned engagement in activities outside the obligatory curriculum on
random subjection to urinalysis. The defining characteristics of the two programs,
however, are entirely dissimilar. The Vernonia district sought to test a subpopulation of
students distinguished by their reduced expectation of privacy, their special susceptibility
to drug-related injury, and their heavy involvement with drug use. The Tecumseh district
seeks to test a much larger population associated with none of these factors. It does so,
moreover, without carefully safeguarding student confidentiality and without regard to
the program’s untoward effects. A program so sweeping is not sheltered by Vernonia; its
unreasonable reach renders it impermissible under the Fourth Amendment.

For the reasons stated, | would affirm the judgment of the Tenth Circuit declaring
the testing policy at issue unconstitutional.



