WILL PROTOCOLS

1. |Initial intake. In your first contact with client, briefly describe the types of documents the clinic
prepares and attempt to get a sense of what the clients wants. Schedule an in-person interview
during which you will do a full interview for the Will (along with other documents)

If there is time, send the client a follow-up letter confirming the appointment and enclosing the Brief
Descriptions of documents. Also send the document entitled Things to Bring if you Want a Will.
Finally, if we are preparing wills for a couple, send the joint representation letter and speak
separately with each client to ensure that they are on the same page and there are no obvious conflicts
of interest.

2. Full interview. You will gather information for the Will during the initial interview, which will
probably cover not only the Will, but also advance directives. You can address the various
documents in whatever order seems logical and meets the client’s needs. Before going through any
intake forms, fill out the Documents — Family Information form so you will know who the players
are. Then go through the Will Interview Form in its entirety. If the client wants a certain provision in
his or her will and you are not sure whether such a provision can be included, tell the client that you
will discuss the request with your supervising attorney and get back to him or her. Try to schedule
another appointment, at which the documents will be signed.

3. Opening Memo and Discussion with Supervising Attorney. After the interview, write a detailed
opening memo in which you set out the key information about the client, her/his family, property,
and desires for the estate plan. (This will be combined with the opening memo for the other
documents.) Discuss the plan with your supervising attorney before you begin drafting.

4. Drafting. After discussing the plan with your supervising attorney, draft the will using the forms
in the wills folder and have it reviewed by your supervising attorney. Once the will has been
approved, send the client a copy clearly marked DRAFT. (We have a stamp for this purpose.)

5. Getting client’s approval. Within a reasonable amount of time, call the client to see if s/he has
questions about the draft or wishes any changes to be made. If changes are made, be sure to have it
reviewed again by the supervising attorney. Once the client communicates that he/she is satisfied
with the document, arrange for it to be signed.

6 Arranging for the signing. You will need to arrange a place for the signing and for two witnesses
and a notary. If you plan to meet at the office of one of the health care providers, like Duke ID or
UNC ID or the Durham E.I. Clinic, call a day or two in advance to ask if a room can be made
available. All of those offices also have notaries available, but they may not allow them to notarize
anything other than healthcare related documents (eg HCPOA or Living Will). Make sure you know
whether the notary can notarize a will. If not, talk to your supervising attorney about making
arrangements for a notary. If the signing will be at the clinic office, you can ask either of the
supervising attorneys to notarize. Sandra Pettiford is a notary, as well as several administrative staff
members in the building.




The will must be signed in the presence of two witnesses, who also sign the will. By signing, the
witnesses are attesting to the fact that the person signing the will is who he says he is, is mentally
competent and is signing the will freely and voluntarily. The witnesses need not read the will or be
aware of the contents of the will. The witnesses signatures will also be notarized, so they should
have identification available for the notary.

Usually, you and another clinic student should serve as witnesses. If you cannot find another clinic
student, you can ask anyone who is 18 years or older who is not named in the will to serve as a
witness. This can include hospital/clinic personnel (NOTE: This is different from a health care
power of attorney or living will which cannot be witnessed by employees of the health care
provider).

It is a good idea to confirm your client’s attendance at the scheduled meeting as late as possible (i.e.,
the morning of the appointment, the day before if the appointment is early in the morning.)

7. Signing.  When you are together with your client for the signing, first review the will with your
clientin private. Ask the client if he/she would like you to go over it with him/her or would prefer
to read it silently. If the client approves of the contents, then gather the witnesses and the notary.

When the client is ready to sign, we have a protocol for establishing the client’s testamentary
capacity. Ask the client the following questions in the presence of the witnesses and the notary:
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What is the document you are about to sign?

Have you reviewed it carefully?

3. Does it reflect your desires about how your property will pass
after your death?

Is anyone pressuring you to sign this will?

Do you want these people to witness your signing of this will?
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Note: if the client does not identify the document as his/her will, indicates that he/she has not read it,
states that it does not reflect his/her desires, or that someone is forcing him/her to sign, do not
proceed with the signing.

If there is any doubt whatsoever about the testamentary capacity of the testator, ask the
following additional questions in front of the witnesses:

6. Name your nearest relatives (spouse, children, parents, siblings).
7. According to the will, who will inherit your property?
8. What property do you own that you are planning to leave to these heirs?

Obviously, if questions 6-8 will be asked, the testator must be comfortable answering the



questions in front of the particular witnesses. When the questions have been asked and answered
satisfactorily, have the testator sign the will in the space provided. Then have the witnesses sign,
and finally, the notary.

8. Distributing copies.

After the client, the witnesses and the notary have signed the will, make two photocopies.
Give the client the original. Keep one copy for our file. If you are having the will signed off-site,
you can take it back to the office and make copies there. Also, scan the Will along with any other
documents that have been signed and upload to Clio.

Instruct the client to keep the original will with his or her valuable papers--not in a safe
deposit box--and to give the copy to the executor. Instruct the client to tell the executor where the
original can be found. Instruct the client further to destroy all copies of the will if a new will is
executed and to notify us. We can mail a copy of the will to the executor or anyone else the client
wants to have a copy. Explain to the client how to revoke the will (by writing a new one, or by
burning, tearing, canceling, obliterating, or destroying, with the intent and for the purpose of
revoking it. Act can be by the testator himself or by another person in his presence and by his
direction.) Also, leave written instructions re: revocation of wills with the client. Finally, instruct
the client to consult with an attorney about the will if s/he moves out of NC, as each state has
different requirements.



