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Editor's Column 

Concerns of space and timeliness 
continue to haunt the pages of the 
Magazine. In '~out the School" two 
articles address the problems of 
physical overcrowding. Except as 
occasionally noted here, the prob­
lem of intellectual abundance at the 
school also exists and inevitably 
results in a selection of topics for a 
given issue of the Magazine, while 
other topiCS are deleted or deferred. 

The third article in '~out the 
School" discusses a Law and Con­
temporary Problems symposium 
held almost a year ago. Another con­
current symposium, on Shareholder 
Litigation, has gone unreported. Two 
conference-symposia held this fall, 
on Gun Control and Federal Regula­
tion of Work, will be covered in the 
summer issue. This spring there will 
also be L&CP conferences on Medi­
cal Malpractice, Exactions, China 
Trade, and Responsibility 

On the Cover 

The cover depicts Amy Appel­
baum, a first-year student, indus­
triously working in the official state 
reporter stacks in the basement of 
the library: Two of the articles in this 
issue report on the changing physical 
plant at the school. The first describes 
some of the solutions to overcrowd­
ing in the library, together with fore­
casts of future responses to tech­
nological changes. TIle second piece 
brings older alumni-alumnae up to 
date on renovations to tlle building 
made over the past several years. 
These alterations are in part make­
shift solutions in anticipation of a 
more complete overhaul of the 
present structure. 
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The first of these spring symposia 
is anticipated in part in the remarks 
made in the congressional testimony, 
reprinted in the section on "Doctors 
and the Law," by Clark Havighurst 
and Patricia Danzon. Havighurst and 
Danzon are currently teaching a 
Research Tutorial on Medical Mal­
practice at the law school, with the 
aim of discovering private and legis­
lative alternatives to present solu­
tions in the tort system for compen­
sation of medical injuries. Ceilings 
on malpractice claims could be 
accomplished, as Havighurst points 
out, by private contract or by legiS­
lative reforms such as H.R. 5400, the 
Alternative Medical Liability Act spon­
sored by Congressmen Moore and 
Gephardt. Danzon criticizes S. 2690 
in its quasi-no-fault aspects and 
argues instead for the retention of a 
reformed fault-based malpractice 
system. 

The same opening section of this 
issue gives attention to the applica­
tion of federal antitrust law to physi­
cians, in the first piece by Havighurst 
and the closing piece by Duke Law 
School graduate Mitchell Raup, class 
of '83. Attempted federal regulation 
in the provision of a very specific 
type of health care is tlle subject 
of tlle article by Brenda Hofman, a 
third-year student. 

TIle next issue of the Magazine, 
in addition to reports on the confer­
ences already mentioned, will con­
tain an assessment of the start-up 
operation of the law school 's Private 
Adjudication Center, an overview of 
the journals published by Duke Law 
School, an article on skills instruc­
tion at the school, along with two 
essays on legal education. The 
Docket section will profile a number 
of prominent alumni practicing in 
Phoenix, Arizona. 
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The Doctors' Trust: 
Self-Regulation and the Law 
Clark Havighurst 

I
t is now possible to see that the Supreme Court's 
decision in the 1975 Goldfarb case, which 
involved a state bar association, created more 
problems for physicians than it did for lawyers. 1 

Whereas the legal profession adapted itself rather easily 
to the Courts ruling that the so-called learned profes­
sions are subject to the Sherman Antitrust Act, the 
medical profession has found that antitrust law chal­
lenges not only many of its customary practices but also 
its fundamental conception of itself as the guardian of 
the quality of medical care. The American Medical 
Association (AMA), reacting to this perceived threat to 
professional traditions, recendy spearheaded a legisla­
tive campaign to obtain an exemption for the state­
regulated professions from the jurisdiction of the Fed­
eral Trade Commission (FTC), the agency that, following 
Goldfarb, assumed the lead role in bringing antitrust 
principles to bear on the health care industry. Although 
the AMA proclaimed physicians' willingness to abide by 
basic antitrust rules as enforced by the courts, it clearly 
hoped for a congressional rebuke to the FTC that would 
signify that competitor collaboration in the professions 
deserves special treatment. Despite the setback received 
by the AMAS lobbying effort in the last days of the 97th 
Congress, the conflict between d1e traditions of the 
medical profession and rules of free enterprise remains 
on the public agenda. 

Physicians have long enjoyed conSiderable insula­
tion from market forces and have collectively exercised 
a great deal of authority over the making of social policy 
with respect to how-and how much of-societys 

Physicians have long enjoyed con­
siderable insulation from market forces. 

resources are employed in treating the sick. The recent 
history of the health care industry is largely a story of 
the erosion of doctors' accustomed powers, not only as 
a result of antitrust actions, but also through the opera­
tion of market forces (which Goldfarb helped to 
unleash) and new governmental poliCies (which Gold­
farb helped to make feasible). Consideration of the con­
flict between emerging public policy and the sovereignty 
of the medical profession will demonstrate that profes­
sional self-regulation, developed by the medical pro­
fession to a high art, is facing serious challenges. This 

Clark Havighurst 

overview may also contribute to d1e needed assessment 
of what the public stands to gain or lose as the medical 
professions dominance erodes and as market forces 
displace professional self-regulation as the chief mech­
anism of social control in the delivery of health care. 

A SOVEREIGN PROFESSION 
In his recent book, The Social Transformation of 

American MediCine, sociologist Paul Starr has docu­
mented the rise of the medical profession to a position 
of "cultural authority, economic power, and political 
influence" that seems to have reached its apex, coinci­
dentally or not, at about the time of the Goldfarb deci­
sion.2 Starr argues that it was not inevitable d1at physi­
cians would achieve the status and autonomy that they 
came to enjoy Although the scientific aura surrounding 
medicine and the special dependency of patients on 
their physicians gave the medical profession Significant 
advantages in their reach for power, hard and skillful 
work by dedicated professionals was necessary to raise 
the profession from a lowly to an exalted state. 

The medical profession achieved effective control of 
its legal, economic, and institutional environment by 
espousing an ideology of medical care that knit the pro­
fession into a cohesive unit and kept decisionmaking 
on crucial issues largely in professional hands. Proceed­
ing under the banner of science and patient welfare, the 
profession was frequently able to designate those who 
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effectively controlled such vital matters as state licens­
ing policies, the nature and extent of medical training, 
the nature of medical speCialization, the internal organi­
zation of hospitals, the politics and practices of prepaid 
medical service plans, and the appropriateness of pay­
ment for particular services under third party financing 
programs. Where it could not nominate the actual deci­
sionmakers, the profession frequently succeeded, often 
with governments acquiescence or assistance, in restrict­
ing the decisionmaking scope of such potentially 
independent entities as medical schools, hospitals, non­
physician health profeSSionals, private health insurers, 
and government itself. The effect of profession-dictated 
limits on the discretion of these parties was to deny 
consumers access to agents who might represent their 
interests better than did physicians. 

The ideology used so successfully by the medical 
profession in shaping the industry to its liking was 
rooted in a system of professional ethics restricting the 
individual practitioner's scope for independent action. 

The characterization of the medical 
profession in its prime as a monopoly 
or a cartel is probably too pejorative. 

The history of modern medical ethics essentially began 
with Thomas PerCival, a conservative English physician 
whose authoritative ethical principles, written in 1794, 
served as the AMAS model for its first ethical code in 
1847. As a contemporary of Adam Smith, Percival faced 
the task of countering the free trade liberalism of his 
time by distinguishing medicine from "trade" and estab­
lishing the concept of a learned, self-governing profes­
sion. His principles, many of which were nothing more 
than rules of professional etiquette, strengthened pro­
fessional solidarity, minimized competition, and 
launched the profession on a path quite different from 
that envisioned somewhat earlier by one]ohn Gregory, 
a professor of medicine in Adam Smiths Edinburgh. 
SociologistJeffrey Berlant has written of Percival and 
Gregory: 

Percival saw the forces binding the profession into a 
group-esprit de corps, a common academic training, 
and support of each other's reputations-as the source 
of the best in medicine .... Gregory challenged this 
central presumption and thereby also the medical pro­
fession's elitist autonomy as an independent institutional 
body. The domination of medical thought by men of the 
practicing profeSSion, he explained, distorted the pursuit 
of medical knowledge and blocked the development and 
delivery of medical care.3 

It is striking that the same fundamental issues that have 
been raised in medicine following the Goldfarb case 
were actively debated in the time of Adam Smith. 

Though not technically inaccurate, the characteriza-

tion of the medical profession in its prime as a monop­
oly or a cartel is probably too pejorative and unduly 
demeaning to the profession's accomplishment in 
building a health care system that yielded a high stan­
dard of technical quality, sustained rapid scientific 
progress, lengthened life expectancy, and provided a 
great deal of free care for patients unable to pay. It is 
nevertheless the case that this complex system was sub­
ject, at critical pOints, to a degree of central control that 
warrants deSCription in monopolistic terms. It is ironic 
that the public health movement came to criticize the 
health care delivery system for being a "cottage indus­
try" and a "nonsystem;' for, although the profession­
dominated system did not choose to serve the objectives 
espoused by its public health critics, it was a system 
nevertheless-and an impressive one at that. 

Despite its achievements, the health care system, as 
operated under the medical profession's domination, 
has one fatal flaw-its inability to control its huge appe­
tite for consuming societal resources. Its claims on GNP 
rose from 4.6 percent in 1950 to 7.7 percent in 1973 to 
10.5 percent today. In the last decade of slow economic 
growth, this toll, together with recognition of the high 
median income of physicians relative to other profes­
Sionals, has played an important part in ending the 
publics willingness to let medicines otherwise benign 
monopoly alone. For the moment, proposals to regulate 
the heal'th care industry are being held in abeyance 
while more market oriented poliCies, aimed at breaking 
down monopoly power and decentralizing decision­
making, are being tried. 

ANTITRUST AND MEDICINE. 
Prior to the Goldfarb case, the medical profession 

enjoyed an unwritten but seemingly substantial antitrust 
exemption that enabled it to act in ways that would be 
risky today. In part, this immunity was traceable to lan­
guage in the Supreme Courts 1952 opinion in United 
States v. Oregon State Medical Society, observing the 
ethical considerations involved in the doctor-patient 
relationship and opining that "forms of competition 
usual in the business world may be demoraliZing to 
the ethical standards of a profession.,,4 The context of 
this statement suggested that, had the proof called for it, 
the Court would have excused a physician boycott of a 

The health system ... has one fatal flaw­
its inability to control its huge appetite 
for consuming societal resources. 

type that would normally have been a "per se" violation 
of the Sherman Act-that is, a practice regarded as so 
dangerous to competition that it is treated as unlawful 
even without proof of any specific harm. 

Despite the broad deference to professionalism 
indicated by the quoted dictum, the medical professions 
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de facto antitrust immunity probably owed more to 
constitutional limitations on the reach of federal law 
into local markets for professional services. Certainly, 
deference to medical ethics had not been apparent in 
the 1943 case ofAMA v. United States, which resulted in 
criminal convictions of two professional associations 
for sponsoring boycotts aimed at enforCing ethical 
strictures against an early health maintenance organiza­
tion (HMO).5 Only the location of that offense in the 
District of Columbia prevented the case from serving as 

At the margin, much health care 
spending is not justified by the benefits 
obtainable. 

a precedent for further federal enforcement actions. In 
addition to clarifying that professionals are engaged in 
trade, the Goldfarb case heralded a significant relaxa­
tion of the tests for finding the requiSite impact on 
interstate commerce. 

Subsequent cases have further reduced the number 
of ways in which powerful physician groups can hope to 
escape antitrust liability In National Society of Pro­
fessional Engineers v. United States, the Court indicated 
that profeSSionals, far from having their anticompetitive 
conduct evaluated under a relaxed legal standard, can 
only be excused, like other defendants, if their collec­
tive actions do not harm competition.6 In emphasizing 
that the effect on competition is controlling, the Court 
conceded only that competition in the professions may 
differ in form from other competition and thus be law­
ful. As a further demonstration that a worthy purpose is 
no defense for restraining competition, a four-Justice 
majority in Arizona v. Maricopa County Medical Society 
found a dominant professional organization guilty of a 
per se price fixing violation in setting a maximum limit 
on fees? Although the law is not finally settled, the 
Supreme Court has gone quite far toward establishing 
that professionals are trusted no more than other com­
petitors to restrain trade without injuring the public. 

CONTROL OF 11IE FINANCING SYSTEM 
The unusual features of competition in health care 

have less to do with its professional character than with 
the prominent role played by third parties in paying for 
services. Private and public insurance programs that 
reimburse patients or providers for incurred costs dilute 
the incentive of consumers to shop for less expensive 
care and the incentive of patients and physicians to con­
sider benefit/cost ratios in buying or ordering services. 
Competition under such circumstances tends to raise 
costs without any assurance that consumers and tax­
payers really want their resources spent as they are in 
fact being spent. Once widespread third party payment 
was coupled with the inexhaustible capaCity of the 
modern, high technology health care system to find new 

ways to spend money, the system quickly gobbled up 
whole percentage points of GNP. Although undeniable 
good has come from this investment, there is some basis 
for suspecting that, at the margin, much health care 
spending is not justified by the benefits obtainable. 

This resource allocation problem calls attention to 
defects in the way consumers are currently protected 
against the unpredictable costs of health care. In par­
ticular, third party payers have been quite complacent 
about the increased costs that their coverage induces 
and reluctant to take aggreSSive action to encourage 
efficient behavior by physicians. When Congress itself 
adopted such a passive stance toward physicians in the 
Medicare and Medicaid programs, it was simply reflect­
ing deferential practices that were already well estab­
lished in the private sector. Yet logic suggests that 
competition should have induced private third party 
payers to assume more control over the uses made of 
their funds. One explanation for the failure of these 
middlemen to represent consumers better and to trans­
mit their cost concerns to practitioners appears to be 
that the medical profession has frequently employed 
its collective power to stay the competitive markets 
invisible hand. The professions attempts to diSCipline 
or control the private financing system, keeping payers 
in a passive role, have been a primary target for antitrust 
enforcement. 

Organized medicine at first collectively resisted 
medical care insurance of all kinds on the ethical 
ground that no one should intervene in the doctor­
patient relationship. As the public increasingly demanded 
financial protection, however, the profession began to 
offer its own coverage by sponsoring Blue Shield plans. 
To prevent the growth of law controlled middlemen, 
physicians were ethically enjoined against engaging in 
"contract practice;' and health care plans were warned, 
under threat of boycott, against interfering with patients' 
"free choice of physician."8 Although the egregious 
tactics used by organized medicine in the early days to 
stamp out objectionable financing plans becan1e less 
common after the AMA case in 1943, more subtle tech­
niques also proved effective. For example, the record in 
the Oregon State Medical Society case revealed how the 
societys adoption of a Blue Shield plan, together with a 
partial boycott of alternative plans, forced the latter to 

Third party payers have been quite 
complacent about the increased costs that 
their coverage induces. 

cease their cost control efforts and to assume the passive 
stance that physicians preferred.9 From time to time, 
other innovations in health care financing, including the 
formation of HMOs, have triggered other boycotts of 
varying explicitness and completeness. 10 

ProfeSSional domination of the financing system 
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took other forms as well. The FTC has threatened to 
challenge direct control of Blue Shield or other medical 
care prepayment plans by dominant medical organiza­
tions, alleging that such control insulates physicians from 
price competition and precludes innovation. I I Some of 
the potential targets for antitrust attack under this FTC 
theory are widely viewed as valuable professional 
reforms that advance the cause of cost containment. 
Although the FTC's challenge to such reforms can be 
justified legally under the rule that worthy purposes do 
not excuse harm to the competitive process, its policy 
justification is somewhat harder to find. The argument 
has been made, however, that allowing the organized 
profession to assume responsibility for health care costs 
perpetuates its power and forecloses independent com­
petitive initiatives. 12 Under this analysis, the bird in the 
hand of immediate cost containment is valued less than 
the potential benefits of competition. Although this hard 
line stance can be viewed as making the best the enemy 
of the good, profession sponsored reforms have often 
been responses to actual competitive threats already in 
being or appearing distinctly on the horizon. If it is true 
that the medical profession seldom reforms itself except 
to shore up a market position that is in danger of 
crumbling, then a legal rule barring dominant profes­
sional organizations from operating tl1eir own pre­
payment plans might facilitate more desirable change 
than it would prevent. 

Professional boycotts against independent innova­
tions in health care finanCing represent tl1e darkest side 
of the medical professions self-regulatory activities, and 
antitrust law has now made them largely a thing of the 
past. More controversial has been the use of antitrust 
law-in the Maricopa County Medical Society case, for 
example-to prevent dominant professional organiza­
tions from attempting to correct the system's economic 
faults. The conclusion that such organizations are affir­
matively barred from acting to solve the cost problem is 
a striking demonstration that traditional conceptions of 
the medical profession and its role are no longer valid. 
Even when the leaders of such reform movements act 
selflessly and in the best traditions of the profeSSion, 
they may still find themselves in violation of the Sherman 
Act because they are working from an obsolete 

The medical profession has frequently 
employed its collective power to stay the 
competitive markets invisible hand 

monopolistic premise. The law seems now to require 
that solutions to cost problems be sought through com­
petition exclUSively. 

NONCOMMERCIAL PURPOSE 
Professional activities that impact less directly on the 

economics of health care may be less vulnerable to anti-

trust action because of a distinction tl1at is widely sup­
posed to exist between actions aimed at affecting the 
business aspects of medicine and actions intended to 
maintain the quality of care. To some extent, distinctions 
of this kind are indeed embodied in tl1e rigorous (per 
se) antitrust rules governing competitor agreements 
related to price and in the tendency to treat less dan­
gerous activities under the "rule of reason" - which 

Traditional conceptions of the medical 
profession and its role are no longer valid 

requires proof of actual harm to competition. Neverthe­
less, distinctions based on noncommercial purpose can­
not be said to be well established in the law, which insists 
on competition, for better or for worse, in vinually all 
matters. As a result of this legal uncenainty, Congress, 
in seeking to resolve the AMA-FTC conflict in 1982, 
briefly entertained proposals to confine the FTC to regu­
lating the commercial aspects of professional practice. 
Although the AMA, in opposing these attempts to com­
promise the conflict, argued that such distinctions are 
spurious, similar approaches to defining professional 
prerogatives have appeared in later proposals.13 

Existing law suggests another reason why quality 
related self-regulation is unlikely to suffer the same legal 
fate as the professions attempts to control the com­
mercial aspects of medicine. Such self-regulation 
employs techniques that, in themselves, do not or 
should not raise serious antitrust concerns. As described 
below, much self-regulation in the health care industry 
involves the accreditation of institutions and the ceni­
fication of personnel, activities that are in themselves 
valuable in generating information useful to consumers 
and others in making purchasing, employment, and 
other marketplace decisions. Such collective action by 
competitors is therefore presumptively more helpful 
than harmful to competition. The presumptive lawful­
ness of such activities suggests that there may be no 
need to accord them special statutory protection, which 
might, after all, immunize abuse of self-regulatory 
powers as well as their procompetitive exercise. 

PHYSICIANS AND HOSPITALS 
In comparison with the medical profession's efforts 

to shape the health care financing system, self-regulatory 
actions with respect to hospitals are more formal-
ized and less obviously dedicated to protecting physi­
cians' economic interests. At the level of the individual 
institution, hospital medical staffs have assumed major 
responsibility for maintaining the quality of care. 
Because these physician organizations act within and 
are accountable to the larger hospital enterprise, a 
medical staff cannot be viewed as a naked conspiracy in 
restraint of trade. Thus, a refusal to admit a competing 
physician to the staff should be permissible if the hospi-
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tal itself exercises the final authority, consulting its own 
interests rather than joining in a conspiracy with its 
physicians.14 

As an administrative arm of the hospital, a medical 
staff is not, strictly speaking, a self-regulatory instrument 
of the medical profession as a whole. Collective actions 
of the profession have, however, had a substantial influ­
ence on the internal organization of hospitals. It was 
not inevitable that hospitals would come to be orga­
nized with a self-governing staff of independent prac­
titioners who use the faCility, without charge, as a work­
shop in which to treat their paying patients. EffiCiency 
considerations might have pointed toward a quite 
different set of arrangements. Indeed, an MD.-economist 
has recently observed how the almost total separation 
of a hospitals revenue centers (physician departments) 
from its cost centers (administrative departments) 
renders cost containment an almost impossible task.1S 

An important reason why physicians are almost uni­
versally independent contractors independently orga­
nized within the hospital and why physician decision­
makers are generally not accountable for costs in the 
hospital administrative structure is that physicians have 
preferred to have things so arranged. To this end, they 
have shaped the detailed accreditation standards of the 
Joint Commission on Accreditation of Hospitals. The 
JCAH, which is one of the most important self-regula­
tory bodies in the health care industry, was founded and 
is still dominated by physicians. 

Although theJCAH is highly influential, it does not 
engage in regulation in the strict sense. Regulation, 
properly understood, involves compulsion through the 
imposition of binding sanctions, whereas accreditation 
is essentially voluntary, its significance and desirability 
being determined by numerous independent decision­
makers and not by the accreditors themselves. Any 
attempt to enforce an accreditation decision, such as by 
an agreement to boycott an unaccredited institution, 
would be an antitrust violation, but a collective denial 
of accreditation should be subject to only limited judicial 
scrutiny under common law or antitrust principles and 
should be sustained if the action taken has some rational 

It might be argued, however; that greater 
flexibility in educational approaches 
and greater diversity of output would 
serve the public better. 

basis.16 Thus, even though one might question the wis­
dom and motives underlying someJCAH standards, its 
accrediting activities are presumptively lawful. Aside 
from antitrust attacks onJCAH standards affecting the 
opportunities of nonphysician practitioners, theJCAH 
has not faced any serious legal challenge to its substan-

tial power. 17 In general, it would appear that the available 
grounds for antitrust or other action against accredita­
tion standards are quite limited. 

HEALTH CARE PERSONNEL 
The medical profession has also used its self-regula­

tory powers to shape the personnel employed in the 
health care system. Accreditation of medical schools, 
though no longer used to restrict the supply of physi­
cians, still serves to structure the educational process, 
thus promoting the uniformity of physicians entering 
practice from u.s. schools. Similarly, accreditation of 
specialty training programs operates, in conjunction 
with specialty boards for certifying individual special­
ists, to standardize specialists in each recognized field. 
The medical profession also participates in the design 
of training programs for non physician personnel and in 
providing credentials for the personnel trained. For the 
reasons indicated above, educational accreditation and 
the certification of qualified personnel are presump­
tively lawful professional activities. 

It may be helpful to regard the health care 
marketplace as a marketplace of ideas. 

The influence of the medical profession over the 
design and production of health manpower undoubt­
edly helps to maintain high quality standards and to 
ensure an easy fit between the personnel available and 
the needs of the system, as defined by medical interests. 
It might be argued, however, that greater flexibility in 
educational approaches and greater diversity of output 
would serve the public better by giving different educa­
tional theories and different types of personnel a chance 
to show what they can do. Because ideology can affect 
educational, organizational, and therapeutic choices as 
well as tl1e values that providers bring to their interac­
tions with patients, it may be helpful to regard the health 
care .r;narketplace as a marketplace of ideas. First amend­
ment traditions, as well as the values underlying a free 
economy, suggest the possible dangers of allowing a 
Single educational, professional, or other philosophy 
to dominate a given field. They also suggest, however, 
that the best answer to the dominance of a particular 
philosophy does not lie in litigation aimed at changing 
tl1at philosophy. Instead, it seems wiser to maintain a 
climate in which alternative accrediting and personnel 
credentialing systems may develop to compete with 
dominant ones and in which the products of different 
educational traditions may fairly compete for consumer 
favor. Antitrust law could be helpful in ensuring that 
such a climate exists. 

It is possible that the medical professions mainte­
nance of its own systems for certifying medical special­
ists has acted to suppress the emergence of competing 
sources of information concerning physicians' skills and 
attributes. The professions long effort to ban physician 
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advenising amounting to solicitation of patients­
recently discontinued as a result ofFfC action-had 
the effect of concealing from consumers the existence 
of significant differences among practitioners. 18 Profes­
sional provision of authoritative information concerning 
medical specialists could have the same effect if it effec­
tively curbed the entrepreneurial urge of individual 
physicians to differentiate themselves from their com­
petitors. Although the medical professions personnel 
credentialing activities are undoubtedly lawful in them­
selves, close antitrust scrutiny of the details and inter­
relationships of the various programs might reveal that 
competition in the production and dissemination of 
valuable information has been restrained. I9 

PROFESSIONAL STANDARDS 
A particular coup of the medical profession has 

been its success in establishing and maintaining pro­
fessional norms and standards as the chief determinants 
of spending for health care services20 Third party 
payers' complaisance toward physicians has generally 
taken the form of a willingness to pay any claim that is 
not demonstrably unjustified under prevailing pro­
feSSional standards. Thus, professional fees are reim­
bursed if "usual and customary;' and costly treatment 
decisions are questioned only if the prescriptions fall 
outside professional norms. Such acceptance of pro­
fessional norms and standards as guides for spending 
embodies the rather large assumption that the medical 
profession knows best what value society should place 
on particular health services; a similar assumption also 
underlies the use, in the law of medical malpractice, of 
customary practice as the benchmark for assessing pro­
fessional negligence. But, because professional norms 
and standards have emerged in a market with weak cost 
constraints, widespread reliance on them may be inef­
ficient. Surprisingly few standard medical practices 
have ever been scientifically shown to be superior in all 
relevant respects to other possible methods. 

Professional self-regulation has played a central role 
in developing professional standards and establishing 
their authoritY. By creating local physician committees 

Because professional norms and 
standards have emerged in a market 
with weak cost constraints, widespread 
reliance on them may be inefficient. 

to evaluate the reasonableness of fees and the quality 
and appropriateness of care in specific cases, the 
medical profession has effectively pre-empted decision­
making responsibilities that the various payers might 
have assumed independently, chOOSing their own 
physician arbiters. It is likely, howevel~ that, as the health 

care industry becomes more competitive, decision­
making on such crucial subjects will become more 
decentralized. Because HMOs appear to have some 
freedom within the constraint of malpractice law to 
establish their own practice patterns, they represent one 
way in which departures from dominant professional 
norms and standards have begun to occur. In view of 
the unreliability of customary practice as a guide to effi­
cient behavior, HMOs and other organized health plans 
should be allowed some freedom to contract with their 

There is no question that more vigorous 
enforcement of the antitrust law poses 
unfamiliar hazards to professional 
groups and requires a rethinking of the 
medical professions position in the 
larger scheme of things. 

subscribers to provide a standard of care that departs 
from prevailing norms. 

Professional peer review of the reasonableness of 
fees raises obViOUS antitrust issues. In a 1982 decision, 
the Supreme Court held that the McCarran-Ferguson 
Act's antitrust exemption for the business of insurance 
does not extend to profession sponsored bodies 
engaged in reviewing fees for insurers, and the Mari­
copa County Medical Society case prohibited the 
promulgation of maximum fees. 21 On the other hand, 
the FTC has allowed local peer review committees to 
review fee disputes between insurers and physicians on 
an ad hoc basis as long as insurers are free to adopt 
other approaches to solVing their cost problems.22 

Peer review of the appropriateness of care (and thus 
its eligibility for reimbursement) is also open to anti­
trust challenge. A strict reading of the antitrust laws, 
along the lines of Maricopa County, would invalidate 
the promulgation by a dominant professional organiza­
tion of practice standards that effectively limit the 
output of medical services. In this case, however, federal 
legislation specifically authorizes "peer review organiza­
tions" (PROs) and requires them not only to review 
Medicare and Medicaid claims but also to make their 
"facilities and resources" available to private payers.23 
Nevertheless, this statute does not clearly authorize 
PROs to accept delegation of insurers' responsibility for 
generally defining the coverage of their health plans. 
For this reason, dominant professional organizations 
should probably be advised to confine themselves to 
providing administrative services and advice on request 
and to avoid assuming responsibility for economic 
decisions of the kind that antitrust law requires be made 
on a decentralized basis. 
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CONCLUSION 
The federal appeals court in the 1943AMA case said 

of the medical society defendants, "Appellants are not 
law enforcement agencies ... and although persons who 
reason superficially concerning such matters may find 
justification for extra-legal action to secure what seems 
to them desirable ends, this is not the American way of 
life."24 Antitrust law today appears to do no more than to 
embody this stricture against coercive extragovern­
mental action and to require powerful professional 
organizations to refrain from dictating, as government 
regulators might do, the pricing or clinical practices of 
physicians, the reimbursement and other policies of 
private financing plans, the nature of personnel and 
other system inputs, or the kinds of information that 
consumers may receive. In accordance with "the Amer­
ican way of life;' however, the medical profession 
remains free to express its authoritative views, however 
influential they may be, on quality of care and other 
matters. In particular, the accrediting of hospitals and 
training programs and the credentialing of health care 
personnel, if undertaken under the proper auspices, are 
not only unobjectionable practices but can be pOSitive 
contributions to the quality of care and the efficient 
operation of the health care marketplace. 

There is no question that more vigorous enforce­
ment of the antitrust law poses unfamiliar hazards to 
profeSSional groups and requires a rethinking of the 
medical professions position in the larger scheme of 
things. But even though decisionmaking responsibil­
ities are shifting away from the organized profeSSion, 
the finest aspects of medicine's traditions are not likely 
to be impaired. One should expect the medical profes­
sion, even faced with new necessities, to continue to 
stand for the highest professional standards and to assist 
the nation in resolving the difficult ethical dilemmas 
and practical trade-offs with which medical care 
ineVitably abounds. 

*Work on this paper was supported by Grant No. 
HS04089 from the National Center for Health Services 
Research, Us. Department of Health and Human Ser­
vices. It originally appeared in the Fall 1983 issue of 
Health Affairs, a quarterly journal of health policy pub­
lished by Project HOPE, Millwood, Virginia, 22646. 
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Testimony before the Committee 
on Labor and Human Resources, 
U.S. Senate,July 10, 1984, 
Patricia M. Danzon 

I am a PhD. economist, specializ­
ing in the application of economics 
to evaluate public policy, particularly 
health policy. I have worked on health 
policy at the Rand Corporation, at 
the Hoover Institution at Stanford 
University, and now at the Center for 
Health Policy at Duke University, 
where I also teach economics and 
health policy. For the last few years, 
the major focus of my research has 
been medical malpractice. The med­
ical malpractice system we have today 
is designed to perform two functions: 
deterrence of medical negligence 
and compensation of its victims. As 
an economist, my concern is with the 
efficiency or cost-effectiveness of this 
system, from a social standpoint. In 
order to understand how the mal­
practice system actually operates in 
practice, to distinguish fact from alle­
gation, and to evaluate proposals for 
reform, I have undertaken several 
detailed empirical studies of the dis­
position of malpractice claims, the 
determinants of claim frequency and 
severity, the effects of the tort reforms 
enacted in response to the last crisis, 
the causes of that crisis, and the 
operation of malpractice insurance 
markets. My findings are the subject 
of a forthcoming book on public 
policy towards medical malpractice. 

Today I would like to make five 
points: 

1. The malpractice system is 
costly and imperfect but these 
defects are often exaggerated. 

2. The cost of malpractice-the 
real social cost of the injuries due to 
medical negligence-is many times 

.. , 

Patricia M. Danzon 

I 

The malpractice system is 
costly and imperfect but 
these defects are often 
exaggerated. 

greater than the more visible costs of 
malpractice insurance premiums 
and wasteful defensive practices. 
Therefore in considering reform, we 
should be at least as concerned 
about the deterrence of malpractice 
as about the cost of malpractice 
claims. 

3. The current negligence or fault­
based approach is worth retaining as 
a system of quality control-a deter­
rent to malpractice. 

4. The malpractice system can be 
made more efficient by several spe­
cific reforms, which I shall discuss. 

5. A no-fault approach such as 
that embodied in S.2690 could be a 
disaster. Restructuring the medical 
liability system solely to provide 
more extensive compensation is not 
worthwhile. Compensation can be 
achieved more efficiently and more 
eqUitably through existing insurance 
programs. Let me now elaborate on 
each of these points. 

1. DEFECTS OF THE MALPRACTICE 
SYSTEM ARE EXAGGERATED 

Malpractice Insurance. The alle­
gation that malpractice insurance is a 
major factor driving the high and 
rising cost of health care is exag­
gerated. Between 1975 and 1982 mal­
practice insurance premiums rose 
roughly 73%, while the cost of physi­
cians' services rose 92% and the cost 
of a hospital room rose 130%. Over­
all, malpractice insurance premiums 
account for around 1 % of the $350 
billion health care bill. For physi­
cians, malpractice insurance pre­
miums average around 3% of their 
gross income, ranging from 1-2% for 
general practitioners to 5-6% for 
high-risk surgical specialties. These 
percentages have increased only 
slightly since 1970. 

The recent round of increases in 
malpractice insurance rates follows 
several years of little or no increase. 



There is currently no lack of avail­
ability of insurance except in states 
where rates are heavily regulated to 
levels insurance carriers deem inade­
quate for the risks involved. Similarly, 
the availability crisis of the mid-sev-

The medical malpractice 
system we have today is 
designed to perform two 
functions: deterrence of 
medical negligence and 
compensation of its victims. 

enties was largely the result of regu­
lation. Price controls in any market 
discourage supply and lead to 
shortages. The only difference in 
insurance markets is that the result­
ing shortage is called an availability 
crisis. 

Defensive Medicine. Defensive 
medicine is rarely precisely defined 
and has never been reliably esti­
mated. I shall define as defensive 
medicine any waste of resources (net 
excess of costs over benefits) that 
results from physicians changing their 
practice patterns in response to the 
threat of liability. There is no doubt 
that many tests and treatments are 
performed which are not cost-effec­
tive-the costs exceed the expected 
benefits. But most of this is not 
defensive medicine. It is the result of 
tl1e incentives for overutilization 
built into our traditional fee-for­
service system of health insurance. 
Prospective payment or capitation­
based reimbursement for l1ealtl1 care, 
which reverse the financial incentives 
faCing providers, would do far more 
to eliminate excessive utilization 
than would abolition of liability for 
malpractice. 

On the other hand, some physi­
cian behavior that is correctly 
ascribed to the liability threat is not 
pure waste. Spending more time 
with patients, referring difficult cases 
-these are preCisely the types of 
increased care which the malpractice 
system is intended to encourage. 
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An erratic lottery? The allegation 
that the tort system is an erratic lot­
tery is exaggerated. My analysis of the 
disposition of malpractice claims 
shows that the courts and tl1e settle­
ment process follow the legal pre­
cepts of negligence law to a fair 
degree. Over 90% of claims are set­
tled out of court. Two-thirds are 
closed within two years of filing. On 
average, claims settle for 74% of their 
potential verdict (the expected award, 
had the plaintiff pursued the case to 
verdict and won). Some of the tort 
reforms enacted in response to the 
last crisis have indeed made a differ­
ence. In particular, caps on awards 
and mandatory reduction of awards 
by the an10unt of collateral benefits 
have Significantly reduced verdicts 
and settlements in states that enacted 
such changes. In general, one 
obtains a very biased perception of 

Restructuring the medical 
liability system solely to 
provide more extensive 
compensation is not 
worthwhile. 

the malpractice system as a whole 
from the few highly publicized but 
atypical cases that win huge jury 
verdicts. These cases are litigated 
preCisely because they involve unusu­
ally difficult issues and severe loss. 

2. THE REAL COST OF 
MALPRACTICE 

The visible costs of the malprac­
tice system-insurance premiums, 
defensive practices-are small com­
pared to the less visible but far larger 
costs of malpractice-the injuries 
that occur due to medical negligence. 
A 1974 study by tl1e California Hos­
pital Association and California 
Medical Association showed that 
roughly one in 126 hospital admis­
sions results in an injury due to med­
ical negligence. l I estimate that at 
most one in 10 of these injured 
patients filed a claim, and at most 
one in 25 received compensation 

through the tort system. A rough esti­
mate of the cost of these injuries is 
$24 billion, or 10 times the cost of 
malpractice insurance premiums. It 
is surely worth incurring some 
expense to reduce this incidence of 
injury due to negligence. 

3. MALPRACTICE AS A SYSTEM OF 
QUALIlY CONTROL 

Unfortunately we cannot measure 
the deterrence benefits of the mal­
practice system-the injuries that 
are avoided because the tl1reat of 
liability makes physicians and hos­
pitals more careful. But one can make 
some rough calculations of the 
amount of deterrence necessary to 
justify the additional costs of litigating 
over fault. Ignoring defenSive medi­
cine, I estimate that if the incidence 
of negligent injury would be at least 
4% higher, were it not for the threat 
of liability, the malpractice system 
pays for itself. The extra costs of liti­
gation are offset by the savings in 
injuries prevented. Even if we triple 
the estimate of cost to allow for 
defensive medicine, only a 12% 
reduction in the incidence of neg­
ligent injury is required to justify the 
tort system. If such estimates do not 
strike you as implaUSible, the fault­
based approach is WOrt!1 retaining. 

It is often argued that the mal­
practice system does not and cannot 
deter because what is called malprac­
tice is typically error of judgment 
that would not be avoided by being 
more careful. This claim is belied by 

The current negligence or 
fault-based approach is 
worth retaining as a system 
of quality control 

the evidence. The California study 
concluded that problems of per­
formance, rather than purely judg­
mental issues, were overwhelmingly 
responsible for the medical injuries 
that occur in hospitals. Similarly, 
improper performance is the most 
common allegation in malpractice 
claims. 



Admittedly there are other 
mechanisms of quality control­
licensure and accreditation, peer 
review, etc. They serve a useful func­
tion. But they cannot monitor every 

Prospective payment 
or capitation-based 
reimbursement for health 
care ... would do far more 
to eliminate excessive 
utilization than would 
abolition of liability for 
malpractice. 

patient-physician encounter. The 
advantage of the tort system is that it 
provides a continual, ongoing system 
of "regulation by incentives." And it 
does not rely on enforcement by the 
medical profession which, like any 
other profession, is notoriously 
reluctant to police its own members. 
To illustrate, in California in 1976, 
there were 1,500 paid malpractice 
claims, but only six disciplinary 
actions for incompetence or gross 
negligence. 

4. REFORMS 

The tort system could be im­
proved by the following reforms: 

Awards (i) Scheduled awards for 
economic loss only Awards for 
damages should be restructured to 
resemble more closely the insurance 
people buy voluntarily After all , in its 
compensation function, the tort sys­
tem is simply a form of compulsory 
insurance, which we are all required 
to buy when we buy health care. 
When faced with the cho ice-and 
the bill-most of us do not buy 
insurance against pain and suffering. 
The tort system should provide com­
pensation for loss of earning capacity 
(after tax) and for reasonable medi­
cal expenses, rehabilitation, and 
other monetary costs. Pain, suffering, 
and other nonmonetary losses are 
very real losses, but money cannot 
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replace them. That is precisely why 
most of us do not choose to insure 
against them, and the tort system 
should not force us to. 

Payments should be based on a 
schedule, as in workers' compen­
sation, not determined on an indi­
vidual, case by case basis. Individual­
izing awards encourages expendi­
ture on litigation, is inefficient 
insurance, and adds nothing to deter­
rence. Payment according to a 
schedule, based on age and injury 
severity, is superior to the single ceil­
ing or cap which some states have 
enacted. Such a uniform limit tends 
to hit hardest the young, severely 
injured plaintiff, who has the largest 
economic loss. 

Note that although reforms of 
this type are usually advocated as 
part of a no-fault system, that is not a 
necessary connection. These changes 
make sense on grounds of economic 
efficiency; while retaining the fault­
based liability rule. A federal model 

The advantage of the tort 
system is that it provides a 
continua~ ongoing system 
ofUregulation by incentives." 

bill proposing such changes for all 
branches of tort law, not just medical 
malpractice, could contribute to over­
riding the constitutional objections 
to limiting awards solely for the vic­
tims of medical malpractice. 

(ii) No reduction in the tort 
award on account of other, collateral 
sources of insurance coverage. But 
all private health and disability 
insurers should have rights to seek 
reimbursement (subrogation) for 
expenses they incur. Payments under 
public programs-Social Security 
Disability Insurance, Medicare, and 
Medicaid-should be reduced by 
the amount of the tort award. This 
would eliminate double compensa­
tion while transferring the cost of the 
injuries to the parties responsible. 
Such "internalization" of costs is 
essential for deterrence. 

(iii) Periodic payment for per­
manent injuries, through an annuity 
or trust fund set up by the defendant 
at time of settlement. This should 
revert to the defendant (or his 
insurer) in the event of early death of 
the plaintiff, minus reasonable pay­
ment to his estate. Note that although 
the payment should be periodic, the 
amount should be determined at 
time of settlement. Periodic pay­
ments that are contingent on 
expenses actually incurred create 
inefficient incentives to delay rehabil­
itation and to incur unnecessary 
expenses. 

(iv) An uninsurable fine on the 
physician or hospital, in cases of 
severe injury due to gross negligence. 
This uninsurable fine would replace 
punitive damage awards. The fine 
should be paid to the state and 
used to defray the public costs of 
the courts. 

Statute of limitations. I advocate a 
short statute of limitations-say, 
three years for adults, ten years for 
minors-running from the time of 
the injury, not from its discovery 
(Such a statute is also often called a 
statute of repose.) The reason is that 
with rapidly changing technologies, 
volatile legal rules and social stan­
dards, a long statute of limitations 
exposes physicians to a severe risk of 
retroactive application of standards 
that were not relevant at the time 
care was delivered to the patient. 
Such retroactive application of new 
standards serves no useful deterrent 
function, is inequitable, is inefficient 

Awards for damages should 
be restructured to resemble 
more closely the insurance 
people buy voluntarily. 

insurance, and has contributed very 
significantly to the cost of malprac­
tice insurance and to disruptions in 
malpractice insurance markets. 

Standard of Care. The standard 
to which the physician is held is the 
"customary practice of physicians in 



good standing." Unfortunately; cus­
tomary practice is not necessarily effi­
cient practice because of incentives 
created by excessive health insur­
ance and fee-for-service reimburse­
ment. There is movement underway 

A long statute of limitations 
exposes physicians to a 
severe risk of retroactive 
application of standards 
that were not relevant at 
the time care was delivered 
to the patient. 

towards more cost-effective modes of 
health care delivery, as the private 
sector and the public programs 
experiment with HMOs, prospective 
payment, preferred provider net­
works, etc. If these efforts are to suc­
ceed in eliminating inefficient 
practice patterns, they must not be 
held to the customary norms of tradi­
tional fee-for-service medicine. If a 
physician can show that performing 
-or omitting-a procedure is jus­
tified after weighing the costs, the 
risks, and the benefits, this should be 
recognized as a defense against a 
malpractice claim. 

Contracting out. The tort system 
mandates a rule of liability, a stan­
dard of compensation, and a system 
of dispute resolution that may well 
exceed what patients would be will­
ing to pay for, if given the choice. If 
physicians, hospitals, insurers, and 
patients enter into contracts that pro­
vide for alternative standards of com­
pensation or methods of dispute 
resolution, such contracts should be 
honored by the courts, as explicit 
evidence of the preferences of the 
parties involved. Some private con­
tracting already exists-for example, 
some HMO contracts provide for 
binding arbitration. However, federal 
legislation expliCitly authorizing and 
establishing guidelines for valid con­
tracts would encourage contracting 
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out, by resolving the ambiguity as to 
their legal status. 

5. NO-FAULT COULD BE A DISASTER 

A comprehensive no-fault 
approach to compensation for medi­
cal injury would degenerate into an 
extremely costly and inefficient sys­
tem of national health and disability 
insurance. It would be a disaster. 

The quasi-no-fault bill currently 
before Congress (the Alternative 
Medical Liability Act, 5.2690) has 
some of the same problems, if to a 
lesser degree. Under this bill , a 
defendant could foreclose a civil 
action by offering to settle, on a no­
fault basis, for the amount of the 
plaintiffs monetary loss and reason­
able legal fees , less compensation 
payable from collateral sources. 

If malpractice defendants or their 
insurers routinely made settlement 
offers on a no-fault basis, as the bill 
intends, any patient who suffers an 

Federal legislation explicitly 
authorizing and establish­
ing guidelines for valid 
contracts would encourage 
contracting out. 

adverse health outcome could file a 
claim, whether or not negligence 
had occurred. The number of claims 
filed could increase at least fifty-fold. 
This estimate of the potential 
increase, based on the California 
data on medical injuries, makes no 
allowance for invalid claims, i.e., 
claims involving incomplete cure 
despite the best possible medical 
care. In fact, I suspect that defendants 
would frequently not offer to settle 
but would incur the expense of litiga­
tion in order to stop the potential 
avalanche of claims that would occur 
if settlement were automatic. Thus 
whether the bill would in fact deliver 
the promised benefits of fairer and 
more prompt settlement for more 
people is far from certain. 

Several of the goals of 5.2690 
could be better achieved by the tort 

reforms outlined above. As I argued 
earlier, eliminating payment for non­
monetary loss need not be tied to a 
no-fault liability rule, nor should it 
be confined to cases that settle out of 
court, as 5.2690 proposes. Scheduled 
awards for monetary loss would not 
only eliminate wasteful compensa­
tion, but would also reduce incen­
tives for litigation and delay, and 
reduce insurance risk. Prompt set­
tlement could be further encouraged 
by requiring that the defendant pay 
pre-judgment interest at prevailing 
market rates, from the date of filing 
to settlement. 

While the benefits of a quasi-no­
fault bill are uncertain at best, 5.2690 
would add costs in at least three 
important ways. 

First, the proposal to pay future 
expenses as they accrue is an open 
invitation for plaintiff delay in rehabil­
itation and for litigation over what 
constitutes reasonable expense. 

Second, waste due to defensive 
medicine may well increase. Even if 
the stigma of fault is removed, the 
physician or hospital still incurs an 
expense in settling a claim and there­
fore has an incentive to avoid high­
risk patients or procedures. Physi­
cians' incentives to avoid high-risk 
situations would be greatest in the 
case of uninsured and underinsured 
patients-those with chronic prob­
lems, newborns, the poor and the 
elderly who have exhausted their 

Social Security Disability 
Insurance, Medicare, and 
Medicaid already provide 
a very substantial safety net 
for those without adequate 
private insurance. 

Medicare coverage-because the 
defendant pays only for monetary 
loss not covered by other insurance. 

Finally; if the quasi-no-fault system 
operated as iQtended, it would effec­
tively act as a form of national catas-



trophic health and disability insur­
ance. This is not the place to discuss 
the merits of a national catastrophic 
insurance program. Suffice it to say 
that if we opt for such a system, it 
should be operated and funded as a 
separate program, not as an add-on 
to the medical liability system. In fact, 
Social Security Disability Insurance, 
Medicare, and Medicaid already pro­
vide a very substantial safety net for 
those without adequate private insur­
ance. If our concern is compen­
sation, we would do better to close 
the holes in this net of programs 
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which serve everyone, rather than 
devise an expensive add-on program 
confined to the victims of medical 
injury. 

In conclusion, I believe that the 
fault-based malpractice system, 
reformed along the lines I have sug-

The extra costs of litigation 
are offset by the savings in 
injuries prevented 

gested, is worth retaining as a deter­
rent to medical negligence. For 
purposes of additional compensa­
tion, we already have extensive pri­
vate and public health and disability 
insurance programs. If this security 
net has gaps, they should be closed, 
but not partially patched through the 
medical liability system. 

1. Report on the Medical Insurance Feasibility 
Study, California Medical Association and Cali­
fornia Hospital Association, Suner Publications, 
Inc. (1977). 
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Testimony before the Committee 
on Labor and Human Resources, 
U.S. Senate,}uly 10, 1984, 
Clark C. Havighurst 

Mr. Chairman, my name is Clark 
C. Havighurst. I am a professor of law 
at Duke University with academic 
interests in antitrust law and eco­
nomic regulation of business. Since 
the late 1960s, I have directed the 
Program on Legal Issues in Health 
Care at Duke and have studied and 
written about health care issues. 
Many of my writings have advanced 
the view that we have relied too heav­
ily on government and not enough 
on the competitive marketplace to 
guide health care developments. I 
have also written about alternatives 
to traditional tort law mechanisms 
for compensating victims of medical 
accidents and ensuring the quality of 
care. 

In these remarks, I want to con­
sider the problem of medical mal­
practice from the general perspec­
tive of national health policy. By 
viewing the problem in this fashion 
and not in isolation, I hope to call 
attention to a new way in which it 
might be attacked. Specifically, I wish 
to argue that the new competitive­
ness of the health care industry­
fostered through such federal poli­
cies as encouragement of prepaid 
health plans and aggressive antitrust 
enforcement-has opened exciting 
possibilities for private, as opposed 
to judicial and legislative, reform 
of the rules that govern liability 
for injuries suffered by patients in 
the course of medical treatment. 
Although law professors and econo­
mists have frequently suggested that 
health care providers and consumers 
should enter into contracts creating 

rights and remedies that differ sub­
stantially from tl10se established by 
courts and legislatures, this way of 
attacking the problem has remained 
largely an academic idea. TI1e time 
has now come, it seems to me, for 
the health care industry, and ulti­
mately the courts, to recognize that 
tort law as laid down by courts and 
legislatures is not necessarily the 
final word. Instead, tort law should 
be seen as governing only in tl1e 
absence of a negotiated arrangement. 
Although questions may be raised 
about the enforceability of particular 
contracts altering patients' rights, it 
seems to me that courts should be 
generally receptive to private parties' 
efforts to escape the burdens im­
posed upon them by existing law. 

In this statement, I will first show 
how changed industry conditions 
have made it feasible and acceptable 
to contemplate private initiatives to 

Courts should have an 
open mind when they are 
asked to enforce a private 
contract that purports to 
alter the liability rules 
prevailing between health 
care providers and their 
patients. 

redefine rights and responsibilities 
associated with medical accidents. 
Then I will summarize some reasons 
for thinking that the legal system has 
not found the best, or even a satisfac­
tory, way to protect consumers against 
the risk of injury and to motivate 
providers to provide care of appro­
priate quality. Finally, I will suggest 
some ways in which health care pro­
viders and consumers might improve 
upon the legal system's effort. 

Courts should certainly hesitate 
before enforcing a liability-limiting 
contract that a patient-usually with 
the benefit of hindsight following 
some injury-later regrets having 
entered into. Nevertheless, they 
should avoid being too hard to con­
vince that such a contract was fairly 
negotiated and served the interests 
of consumers as well as providers. 
Because the new competitive envi­
ronment gives consumers new 
opportunities for informed choice of 
health plans and providers and new 
help in bargaining with provider 
interests, the need for judicial vigi­
lance against provider overreaching 
is lessened. I have argued in a recent 
article that courts should have an 
open mind when tl1ey are asked to 
enforce a private contract that pur­
ports to alter the liability rules 
prevailing between health care pro­
viders and their patients. Havighurst, 
"Decentralized Decision Making: 
Private Contract Versus Professional 
Norms;' in]. Meyer, ed., Market 
Reforms in Health Care ch. 2 (Amer­
ican Enterprise Institute for Public 
Policy Research, 1983). A copy of this 



Courts should be generally 
receptive to private parties' 
efforts to escape the burdens 
imposed upon them by 
existing law 

article has been submitted for the 
hearing record. 

I. THE APPEARANCE OF 
COMPETITION IN THE 

HEALTH CARE INDUSTRY 
HAS CREATED NEW 

OPPORTUNITIES FOR 
CONSUMERS TO ESCAPE THE 
LEGAL SYSTEM'S MONOPOLY 

OVER THE MAKING AND 
ADMINISTRATION OF 

LIABILITY RULES. 

More than anything else, the 
appearance of active competition in 
the health care sector is the circum­
stance that makes it possible now to 
contemplate private solutions to the 
problems posed by tort law for medi­
cal care providers and their patients. 
In the era when d1e current law of 
medical malpractice took shape, con­
sumers were seen as having no real 
options in d1e marketplace and no 
capacity to exercise chOice. It was 
d1erefore natural for the law to pre­
scribe duties and for courts to be 
suspicious of attempts to set aside 
d1e law's prescriptions. Under the 
old assumptions, it was also natural 
for the law to look to the medical 
community for standards of care and 
to enforce professional norms of 
conduct without questioning their 
appropriateness or cost-effective­
ness. Under the old circumstances, 
tort law was essentially prescriptive 
and regulatof)~ imposing substan-
tial sanctions for departures from 
accepted processes whenever a bad 
result occurred. 

The old situation was, of course, 
essentially monopolistic. Health care 
was generally thought of as d1e 
product of a unitary "system" in 
which consumers had little chOice, 
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professionals set d1eir own stan­
dards, third-party payers unquestion­
ingly supported professional habits, 
and tort law rigorously enforced 
adherence to the system's norms. 
Recently, however, profound changes 
have begun to occur both in the 
structure of the industry and in our 
ways of thinking about health care. 
As we have begun to recognize that 
we live in an era of limits, even for 
medical care, alternatives to d1e pre­
viously dominant style and methods 
of practice have begun to seem 
acceptable. Ald10ugh it is still hard 
to acknowledge it explicitly, we are 
gradually accepting the fact that we 
can't have it all, that the highest qual­
ity is not necessarily worth its high 
cost, and that trade-offs must be 
made. The belief that the same high 
standards should prevail everywhere, 
though still widely professed, is 
more and more seen as unrealistiC, 
and emphasis is being placed instead 
on raising standards where they are 
unacceptably low. Decisionmaking is 
being decentralized, thus opening 
up innovation possibilities that were 
previously foreclosed. 

In d1ese new circumstances, there 
is less reason to assume that there is 
one right way to treat patients. It 
should also appear that tl1ere may be 
more than one right way to redress 
medical injuries. Now that we have 
accepted alternatives to the dominant 
system of medical care, it seems a 
logical next step to look to HMOs 
and competitive medical plans of 
other kinds to offer consumers alter­
natives to the dominant legal system. 
Indeed, the key benefit of deregulat-

As we have begun to 
recognize that we live in an 
era of limits ... alternatives 
to the previously dominant 
style and methods of 
practice have begun to 
seem acceptable. 

ing the health care industry, which 
more than compensates for the 
accompanying problems, is that it 
offers consumers a chance finally to 
escape the burdens of professional 
monopoly-not only the physicians' 
monopoly over the making of costly 
medical decisions but also the law­
yers' monopoly over the costly busi­
ness of making and administering 
rules governing liability for medical 
injury. 

U. THE EXISTING LEGAL SYSTEM 
IS VERY COSTLY, PROVIDES 

POOR PROTECTION FOR PATIENTS, 
AND MAY DISTORT INDUSTRY 

PERFORMANCE. 

There are not many good things 
tl1at can be said about the existing 
legal system for handling medical 
malpractice. Its most apparent virtue 
is that it gives patients an opportunity 
they would otl1erwise lack to call 
doctors and hospitals to account for 
harms they cause through poor prac­
tice, and it is at least arguable that the 
availability of this powerful grievance 
mechanism causes health care pro­
viders to be more careful than they 
would otherwise be and more atten­
tive to their patients as human beings. 
Although the coming of competition 
has given consumers more oppor­
tunities for choice and effective com­
plaint than they previously enjoyed, 
there may still be a need for some 
public forum in which a patient can 
pursue his grievance to a decisive 
result and can see a meaningful sanc­
tion imposed on a negligent pro­
vider. Almost certainly, the reluctance 
of legislatures to make substantial 
changes in the law of medical mal­
practice has been attributable to a 
sense that patients should not be 
deprived of this basic right to seek 
redress for the serious harms that 
providers do, sometimes through 
culpable neglect. 

Everything else that can be said 
about the law governing medical mal­
practice is negative. The following 
brief specification of the legal sys­
tem's faults, summarizing what 
otl1ers have observed, adds up to a 
powerful indictment. Although these 
objections may not justify legisla-



tion repealing or greatly restricting 
patients' right to sue, they certainly 
suggest that both providers and 
patients could benefit substantially 
by entering into private contracts 
creating liability rules which differ 
from the rules created and adminis­
tered by the legal system. 

The key benefit of 
deregulating the health care 
industry ... is that it offers 
consumers a chance finally 
to escape the burdens of 
professional monopoly. 

(1) Very! high legal and adminis­
trative costs. Judging negligence in 
the provision of medical care is often 
very difficult and expensive. As a 
result, much of the money paid as 
malpractice insurance premiums is 
absorbed, not in paying claims, but 
in deciding whether a particular loss 
should be shifted. Estimates of the 
portion of the premiums paid into 
the system that eventually goes to 
injured persons go no higher than 40 
percent, meaning that at least 60 per­
cent of the premiums collected go to 
pay lawyers and insurers for operat­
ing the system. (Costs of operating 
the courts are an additional and 
hardly negligible factor.) It might 
easily be judged that these high 
operating costs are not justified by 
any benefits the system yields in 
overcoming economic hardships and 
enforcing good medical practice. 
A system of compensation that was 
simpler to administer-that did not, 
for example, require a determination 
of fault in every case-could benefit 
many more injured patients without 
costing any more. Patients and pro­
viders might see an opportunity to 
cut out the lawyers and to use the 
savings to cover more injuries, to 
reduce fees or premiums, or to 
improve quality. 

(2) High psychic costs. The emo­
tional toll taken on both providers 
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and patients is unmeasurable but is 
very high. The acrimony of trials, 
the tensions introduced into doctor­
patient relationships, and the bur­
dens on patients awaiting adjudi­
cation of their claims have been 
remarked by many others. Many, 
though perhaps not all, individual 
providers and patients will see sub­
stantial value in escaping from such 
a system into one with fewer adver­
sarial features. 

(3) The haphazard incidence of 
compensatiOn. Many injured patients 
go uncompensated even when their 
injuries were actually caused by neg­
ligence; a few patients are compen­
sated extravagantly A review of the 
numerous reasons why some poten­
tiallawsuits are brought while many 
others are not leaves the impression 
that the system is not serving any 
clear function well. Instead, like light­
ning, it seems to strike almost at ran­
dom. There would seem to be a great 
deal of room for improving patients' 
financial security by increasing the 
number of patients compensated 
while reducing the level of payment 
to more closely approximate real 
economic losses. 

(4) Perverse incentil'es. Although 
the tort system is expensive to admin­
ister, there is always the possibility 
that its cost is justified by the behavior 
it induces. But there is good reason 
to believe that the liability system, 
whatever good it does, also promotes 
a great deal of uneconomic and un­
desirable behavior. Although "defen­
sive medicine" is difficult to define 
and identify, unnecessary testing and 
overutilization of health care re­
sources do occur and seem in some 
degree to reflect providers' deSire to 
be protected against accusations of 
negligence. Moreover, tort law en­
forces a standard of care drawn pri­
marily from customary practice­
did the doctor do what other doctors 
would do? Unfortunately, this stan­
dard of care is almost certainly an 
inefficient standard because it is 
derived by observing a market in 
which third-parry payers unquestion­
ingly foot the bills and physicians 
seek not only absolute safety for 
their patients but also protection 
against lawsuits for themselves. By 

using customary practice as a refer­
ence point for imposing liability, 
the legal system appears to restrict 
opportunities for even tlle most 
responsible economizing, thus forc­
ing the public to bear unnecessarily 
high health care costs. Private agree­
ments altering liability rules would 
seem to have great potential for 
improving the climate for efficient 
behavior. 

III. THERE ARE NUMEROUS WAYS 
IN WHICH PRIVATE CONTRACTS 

BETWEEN PROVIDERS AND 
PATIENTS COULD IMPROVE UPON 

THE EXISTING LEGAL SYSTEM. 

Although the foregoing defects in 
the existing legal system are hard to 
compare to any benefits that tlle sys­
tem may have in raising the quality of 
care to appropriate levels, they cer­
tainly provide a solid basis for think­
ing that there is room for improve­
ment. Because legislative changes 
are inhibited by interest-group poli­
tics and uncertainty about preCisely 
what to do, private avenues of change 
are worth exploring. Providers and 
consumers interacting in a competi­
tive market would appear to have an 
excellent opportunity to negotiate 
new arrangements that, by avoiding 
heavy legal and administrative costs 
and lifting the heavy penalties on 
responsible cost containment, could 
benefit everyone directly concerned. 
Only trial lawyers would have reason 
for complaint. Even patients who 
later suffer some injury that would 
have entitled them to a huge award 

There may still be a need 
for some public forum in 
which a patient can pursue 
his grievance to a decisive 
result and can see a 
meaningful sanction 
imposed on a negligent 
provider. 



may be seen as beneficiaries of the 
earlier decision to rule out such 
recoveries. 

The following paragraphs sug­
gest some specific ways in which pri­
vate health care plans and individual 
hospitals and physicians might agree 
with consumers on a different set of 

At least 60 percent of the 
premiums collected go to 
pay lawyers and insurers 
for operating the system. 

rules governing what happens when 
a patient suffers an injury in the 
course of treatment: 

(1) Changing the forum. HMOs 
in California have already been 
allowed to require arbitration of 
claims for medical malpractice. Such 
arbitration agreements may be en­
tered into before an injury occurs, 
and plaintiffs have been held bound 
by arbitration clauses negotiated by 
their employers on their behalf even 
when they did not actually know that 
their right to a jury trial had been 
restricted. In such cases, it appeared 
to be important that the employee 
also had the option (through "dual 
choice") of choosing another form 
of financial protection which would 
have maintained his traditional legal 
rights. In addition to arbitration 
clauses, one can also imagine provi­
sions that would limit the bringing of 
malpractice suits that have not been 
preViously approved by a screening 
panel of some kind. Such methods 
for foreclosing frivolous claims are 
similar to those adopted in some 
state legislation and would provide 
some protection to providers with­
out preventing clearly meritorious 
actions. 

(2) Limiting recoveries. Just as 
some states have sought to limit mal­
practice recoveries, private parties 
might do the same. Although the 
agreement might set a flat dollar 
limit, it would probably be prefer­
able to provide that a plaintiff could 
recover his full economic losses but 
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not for pain and suffering or amounts 
reimbursed from collateral sources; 
a possible variation might provide an 
additional an10unt out of which the 
patient could pay his attorney's fees. 
Even though such limitations on 
recoveries might appear to benefit 
only the provider and not the patient, 
the lesser exposure to liability risks 
might well translate into lower fees 
and health plan premiums. 

(3) Altering the standard of care. 
Because malpractice law appears to 
require that physicians adhere to cus­
tomary practice in their community, 
opportunities for responsible econo­
mizing are restricted. As a result, a 
health plan or provider might wish 
to specify by contract a commitment 
to abide by a different standard. For 
example, an HMO might contract to 
be bound, not by community stan­
dards, but by the standards of other 
HMOs. Alternatively, the HMO's sub­
scriber contract might preserve a 

The system is not serving 
any clear function well 

right to depart from customary stan­
dards in good faith where medical 
literature supported the HMO's judg­
ment and its subscribers were con­
sulted on the decision to adopt 
different methods. Avoidance of 
dubious claims might also be accom­
plished by contracting to limit lia­
bility to those cases in which gross 
negligence or an intentional act or 
omission could be proved. 

( 4) Nofault alternatives. As a 
substitute for patients' rights under 
the tort system, a provider or orga­
nized health plan might provide 
for automatic compensation for cer­
tain designated compensable events. 
Some years ago Dr. Laurence Tancredi 
and I proposed such a no-fault sys­
tem that would be financed through 
provider-purchased insurance. See 
Havighurst & Tancredi, "'Medical 
AdverSity Insurance' -A No-Fault 
Approach to Medical Malpractice and 
Quality Assurance;' 613 Insurance 
Law Journal 69 (February, 1974); see 

also Havighurst, " 'Medical Adversity 
Insurance'-Has Its Time Come?;' 
1975 Duke Law journal 1233. A study 
by a commission appointed by the 
American Bar Association confirmed 
the deSirability and feasibility of such 
a compensation system. ABA Com­
mission on Medical Professional lia­
bility, Designated Compensable Event 
System: A Feasibility Study (1979). 
Although a compensation system 
along these lines could be created by 
statute, it might also be implemented 
by private contract. In addition to 
protecting patients, such a no-fault 
compensation system preserves 
strong incentives to avoid adverse 
outcomes. 

(5) The Moore-Gephardt (0 'Con­
nell) strategy. Private contracts might 
also provide for limitations on mal­
practice claims that are similar to 
those currently embodied in HR. 
5400, the Alternative Medical liabil­
ity Act introduced by Congressmen 
Moore and Gephardt. This proposal, 
embodying ideas first advanced by 
Professor Jeffrey O'Connell, would 
permit a provider to foreclose a law­
suit for medical injury by tendering 
the patient's net economic loss. See 
O'Connell, "Offers That Can't Be Re­
fused: Foreclosure of Personal Injury 
Claims by Defendants' Prompt Tender 
of Claimants' Net Economic Losses; ' 
77 Northwestern University Law Re­
view 589 (1982). Whatever the desir­
ability of legislation implementing 
thiS promising idea, it is worth recog­
nizing that it might also be imple­
mented privately. 

In addition to arbitration 
clauses, one can also 
imagine provisions that 
would limit the bringing 
of malpractice suits that 
have not been previously 
approved by a screening 
panel 



(6) Exculpatory clauses. The most 
extreme form of private agreement 
altering patients' rights to compensa­
tion for medical negligence is an 
exculpatory clause, by which the 
patient entirely surrenders his right 
to sue. Although clauses of this type 
have been struck down by the courts 
from time to time, a case can be 
made for enforcing them. See Ep­
stein, "Medical Malpractice: The Case 
for Contract;' 1 American Bar Foun­
dation Research journal 95 (1976). 
In any event, it should be clear that 
judicial resistance to enforcing con­
tracts of this extreme type does not 
control the enforceability of agree­
ments of other kinds. 
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The new competitiveness of 
the health care industry 
makes private solutions 
to this problem thinkable 
for the first time. 

Mr. Chairman, these remarks are 
meant only to highlight some new 
possibilities for relieving the serious 
burdens that are imposed on patients 
and providers alike by medical mal­
practice and the legal system's cur-

rent methods for dealing with it. The 
new competitiveness of the health 
care industry makes private solu­
tions to this problem thinkable for 
the first time. I am currently in the 
process of organizing a major 
national conference to be held next 
winter at which we hope to explore 
the private sector's potential role in 
solving these difficult problems. 
I hope that members of Congress, 
while continuing to consider the 
federal government's role in address­
ing these issues, will share my hope­
fulness about initiatives in the private 
sector. Any encouragement that this 
committee can give to such initiatives 
would be highly beneficial. 
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The "Squeal Rule": 
Unconstitutional Burden on 
Minors' Decisions About 
Contraception 
Brenda Hofman * 

S
ince the landmark case of Skinner v. Oklahoma, 
316 u.s. 535 (1942), the United States Supreme 
Court has had continuing occasions to con­
sider the rights of individuals arising out of 

sexual activity, and the extent to which these rights may 
be permissibly infringed by state and federal govern­
ment. The individual's right to make personal decisions 
regarding abortion and contraception free from govern­
ment intrusion derives from a broad and fundamental 
right of privacy, which the Court has consistently recog­
nized in these contexts. 

Over time, individual privacy interests have become 
broader in response to changes in moral climate. law­
makers have resisted these changes by systematically 
responding with regulations designed to increase 
parental authority and curb sexual autonomy in an 
attempt to maintain traditional values. In response, the 
Supreme Court has struggled over the last decade to 
carve out a standard for parental consent and notifica­
tion requirements that reflects the delicate balance 
between the sanctity of parental guidance and the fun­
damental nature of the right to privacy 

The latest of these regulatory "missions" into the 
"vexed and hotly controverted area of morality and 
prudence"1 involves regulations promulgated by the 
Department of Health and Human Services ("DHHS") 
on January 26, 1983, mandating parental notification 
when unemancipated minors seek prescriptions for 
contraceptives from federally funded family planning 
clinics. Popularly known as the "Squeal Rule; ' the regu­
lation was designed to promote parental involvement in 
the minor's contraceptive decision. 

OnJanuary 26, 1983, the DHHS, pursuant to its 
authority under Title X of the Public Health Service Act, 
amended the regulations governing the family planning 
services program. The new rules, which have generated 
"a great whirlwind of public controversy," contain three 
main provisions: (1) federally funded family planning 
facilities must notify the parent or guardian of an un­
emancipated minor receiving prescription contracep­
tives within ten days of their provision; (2) the facilities 
must comply with any existing state laws requiring 

Brenda Hojm.an 

The ({Squeal RuleJ
: •• was designed to 

promote parental involvement in the 
minors contraceptive decision. 

parental notification or consent for the provision of 
contraceptive services to minors; and (3) in order to 
satisfy the low-income test for eligibility to receive ser­
vices on a confidential basis, minors must now be 
evaluated on the basis of their parents' resources. 

Even before the regulation was published in final 
form, institutional family planning recipients of Title X 
funds filed actions in federal district courts in four 
states to enjOin their enforcement. On February 8,1983, 
federal courts in New York and the District of Columbia 
issued injunctions prohibiting the enforcement of the 



DUKE LAW MAGAZINE / 22 

regulation on the grounds that by mandating, rather 
than unobtrusively encouraging family involvement, 
the regulation contravened the clear congressional 
intent underlying Title X to halt the epidemic of teenage 
pregnancies, and was therefore promulgated in excess 
ofDHHS' delegated authority. 

State of New York v. Schweiker and Planned Parent­
hood Federation of America v. Schweiker;3 decided on 
the same day, aniculated the judiciary's disapproval of 
the DHHS regulation a mere two weeks after its promul­
gation. Although the regulation was designed "to imple­
ment [the] 1981 amendment to Title X' to encourage, to 
the extent practical, family panicipation in the provision 
of [family planning] services;' both courts reasoned that 
the mandatory notification requirement would actually 
undermine the legislative goal of Title X to "stem the 
increase in unwanted binhs and pregnancies;' espe­
Cially among teens. 

The judiciary disapproved of the ... 
regulation a mere two weeks after its 
promulgation. 

According to tlle courts, statistical evidence and 
logic indicated that the regulation's intrusive notifica­
tion requirements would deter adolescents from using 
the Title X clinics. Unfonunately, while the "squeal 
rule" and its counterparts would cenainly result in a 
significant decrease in contraceptive use by teenagers, it 
would not be likely to deter their sexual activity. Most 
adolescents denied access to Title X services would be 
unable to obtain adequate sources of contraceptive care 
because of tlle prohibitively high cost of obtaining 
prescription contraceptives from a private physician,S 
and because nonprescription contraceptives, which 
may be obtained relatively inexpensively from a drug­
store, are "significantly less effective than prescription 
contraceptives.,,6 

The courts thus concluded that the deterrent effect 
of the regulations would yield an inevitable result: a 
significant increase in teenage pregnancies, precisely 
the problem sought to be avoided by Congress through 
its Title X policies. This finding was supponed byover­
whelming evidence estimating the number of additional 
pregnancies, abonions, and binhs that would occur 
anlong adolescents due to changes in contraceptive use 
which were expected to result from the regulation: 

In one year, an additional 33,000 adolescents aged 17 or 
younger would become pregnant, resulting in 14,000 
abortions, 9,000 out-of-wedlock births, and 4,000 mis­
carriages. The long term adverse social and economic 
effects of births to women in this young age-group, 
especially of unintended and out-of-wedlock births and 
of early, forced marriages, have been well documented.7 

Because the only courts to consider the DHHS 
regulation thus far have invalidated it on statutory 
grounds (Le., as promulgated in contravention of its 
authorizing statute and thus in contravention of the 
DHHS's delegated authority), no coun has yet had the 
opponunity to address tlle constitutional issues which 
are concededly raised by the regulation. The constitu­
tional questions, however, are far from moot because a 
reautllorized squeal rule withstanding statutory chal­
lenge would be subject to constitutional review. 

The remainder of this essay will consider the consti­
tutional implications of the "squeal rule:' Despite exten­
sive judicial and legislative treatment of the separate 
issues of parental notification and consent, minors' pri­
vacy rights, and government benefits, the "squeal rule" 
urges a unique consideration of the constitutional ques­
tions which necessarily arise when all of these areas 
overlap and interact. 

A. THE RIGHT TO PRIVACY 

It is well settled tllat a right of privacy and certain 
zones of personal privacy are protected under the Con­
stitution. Individual freedom to make personal deci­
sions regarding contraception is firmly established in 
the history of the right of privacy. 

The irony tllat pervades the Supreme Coun's line of 
cases recognizing the individual right to make contra­
ceptive decisions, however, is its steadfast reluctance to 
acknowledge the right to engage in sexual activity which 
gives rise to these decisions in the first place. Logic 
dictates tllat the decision to engage in sexual activity 
precedes and is therefore implied in the decision to use 
a contraceptive. Thus, in The Constitutional Status of 
Marriage, Kinship and Sexual Privacy, 81 Mich. L. Rev. 
463, 530 (1983), Hunter argues that " if there is a consti­
tutional right to prevent conception tllere must be a 
right to cause conception." 

The only clear guidelines the Coun has offered to 
determine whether certain sexual activity is constitu­
tionally protected require tllat tlle activity either occur 
in tlle context of the marital relationship or have procre­
ative possibilities which give rise to a potential mother­
child relationship. However, the fact that the Coun has 
recognized a fundamental right to use contraceptives 
which facilitate non-procreative sexual activity implies 
that the procreative prerequiSite for constitutional pro­
tection of ordinary heterosexual intercouse is invalid. 

Assuming a constitutionally protected right to make 
certain personal decisions regarding one's sexual activ­
ity, it is necessary to determine whether this right applies 
with equal force to minors. The Supreme Court has 
conSistently recognized that "a child, merely on 
account of his minority, is not beyond the protection 
of tlle Constitution."8 More specifically, the COLlrt has 
expressly held that "the right to privacy in connection 
with decisions affecting procreation extends to minors 
as well as to adults."9 

While recognizing a minor's general right to consti-
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tutional protection, however, the Court has nevertheless 
concluded in a variety of contextS that "the constitu­
tional rights of children cannot be equated with those 
of adults." Broader restrictions on the rights of minors 
are generally justified as a means of protecting a minor 
against her own immaturity and imprudence. 

B. BURDENING THE RIGHT OF PRIVACY 

By burdening a minor's decision to seek contracep­
tion free from unjustified government interference, the 
kind of mandatory parental notification requirement 
imposed by the squeal rule infringes the minor's consti­
tutional right of privacy. The nature of the right of 
privacy implicated by such interference is two-fold: 
(1) The right to obtain and use contraceptives, and 
(2) the derivative right to engage in non-marital sexual 
activity, despite majoritarian morality. 

The deterrent effect of the regulations 
would yield ... a significant increase in 
teenage pregnancies. 

The DHHS regulation at issue burdens a minor's 
right of privacy in two important ways. First, by impos­
ing a mandatory parental notification/consent require­
ment on a minor's decision to obtain contraceptives 
from Title X clinics, and thus, on her decision to engage 
in sexual activity, the squeal rule unconstitutionally 
burdens the minor's right to make such personal deci­
sions on her own. 

Second, by requiring tlie minor to forfeit her consti­
tutional right to make those decisions individually with­
out parental involvement as a condition to receive the 
federally funded benefits of Title X, the DHHS regula­
tion impermissibly burdens the right of privacy by 
attaching unconstitutional conditions to its exercise. 

1. PARENTAL INVOLVEMENT IN THE 
DECISION-MAKING PROCESS 

DHHS defended its current regulations in part 
on tl1e grounds that there is no interference with the 
minor's personal deciSion because notification is 
required only after contraceptives have been obtained; 
the minor is not required, therefore, to include her 
parents in the actual decisionmaking process. lO DHHS 
further argued that "[tJhe parental notification require­
ment does not prevent a parent or guardian who re­
ceives a notice from refusing to become involved in any 
way in decisions about a child's sexual activities ... [iJt 
merely provides the opportunity for participation if the 
parent elects to become involved." See Brief for the 
DHHS at 25-26, Planned Parenthood Federation of 
America l~ Heckler. 

These arguments are defective for two reasons. First, 
the temporal distinction attempted by DHHS ignores the 
reality tl1at the mere threat of unwelcome parental 
involvement in the minor's contraceptive decision is 
likely to have a significant deterrent effect on minors' 
use of Title X clinics. Second, by conditioning active 
parental involvement on the parent's choice to initiate 
discussion with his or her minor child, rather than on 
the teenager's preference, the regulation effectively 
undermines the minor's ability to choose to remain 
independent in the whole process. 

2. UNCONSTITUTIONAL CONDITIONS 

The squeal rule further infringes on the minor's 
right of privacy by conditioning her access to federally 
funded contraceptive services upon the forfeiture of 
her corresponding right to make contraceptive deci­
sions independently. DHHS maintained that the right 
of access to contraceptives is unimpaired because Title 
X services remain readily available to those who are 
willing to tolerate the attached condition of parental 
notification. 

It is well established that the decision whether or 
not to subsidize constitutionally protected activity "is 
a question for Congress to answer, not a matter of con­
stitutional entitlement."11 Once Congress chooses to 
fund such activity, however, "it may not impose condi­
tions which require the relinquishment of constitu­
tional rights."12 In implementing Title X, Congress has 
chosen to subsidize the constitutionally protected activ­
ity of obtaining contraceptive care. Having done so, it 
must ensure that the subSidy is distributed in a constitu­
tionally permissible way. By attaching certain "condi­
tions" to eligibility for federally funded benefits, how­
ever, the DHHS regulation in effect exerts a coercive 
pressure on tl1e teenager to choose between receiving 
contraceptives on tl1e government's terms, or exercising 
her constitutional right to make a private decision-at 
the expense of tl10se benefits. As such, the regulations 
seem to fall within that category of restrictions pro­
hibited by the Supreme Court for penalizing the exer­
cise of a constitutional right. 

C. STATE INTERESTS 

1. PROTECTING THE WELFARE OF MINORS 

The State's interest in protecting the welfare of its 
young people is well-recognized. The protective notion 
of the State as parens patriae is based in large part upon 
the doctrine of capaCity which assumes that minors are 
unable fully to understand and consent to the conse­
quences of certain decisions. In the interest of protect­
ing a minor against her own immature and imprudent 
decisions, the State may impose considerable restraints. 

As presently drafted, the DHHS regulation is uncon­
stitutionally overbroad insofar as it seeks to protect 
minors from their own immature decisions. In the 
recognition that some minors are mature enough to 
understand the nature and implications of their deci-
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sions, courts have evolved a "mature minor exception" 
to traditional judicial deference to parental authority 
This exception has developed most notably in relation 
to parental consent requirements for medical treatment 
of minors.13 Under the "mature minor exception;' a 
minor may obtain medical care without parental con­
sent if she can convince a court that she is suffiCiently 
mature to act in her own best interests, and thus to 
make an independent judgment to consent to treat­
ment. A judicial determination of maturity provides an 
alternative authorization for a minor to engage in a 
desired activity, even in the absence of parental consent. 
A finding of maturity on the part of tlle acting minor is 
consistent with the State's interest in eliminating the 
dangers incident to immature decision-making. 

A right of privacy and certain zones of 
personal privacy are protected under the 
Constitution. 

This distinction between mature and immature 
minors is found in the Supreme Court's treatment of the 
right of privacy Indeed, each of the Court's abortion 
decisions involving minors carefully limits the right of 
privacy according to the maturity of the parties seeking 
to forego parental involvement. 

Despite these judiCially recognized differences 
based on maturity, the DHHS regulation fails to distin­
guish between mature and immature minors. Rather, it 
applies generally to "unemancipated minors; ' which is 
further defined as "individual[ s] ... age 17 or under 
and .. . not, with respect to faaors other than age, eman­
cipated under State law." It is well-settled that, to with­
stand constitutional scrutiny, a burdensome regulation 
"must be narrowly drawn to express only the legitimate 
State interests at stake."1'! To the extent the regulation 
protects minors from their own immature deciSions, 
the regulation applies overbroadly to many older un­
emancipated minors between the ages of 16-1715 who 
regularly use contraceptive services and are likely to fall 
within the mature minor exception. The regulation 
operates as a blanket presumption of immaturity in 
contravention of the Court's insistence on a case-by-case 
determination of maturity 

The State may also claim that its interest in protect­
ing the welfare of its minors is conSiderably enhanced, 
given the serious nature of the contraceptive decision 
and the potential risks associated with teenage preg­
nancy and abortion. To allow the serious importance of 
the decision itself to justify greater state interference, 
however, suggests that the State has a corresponding 
interest in "maximizing tlle probability that the deci­
sion [will] be made correctly"16 This view is problema­
tic because many of the reasons underlying greater state 

interference are precisely the same reasons which make 
the decision so fundamental to the individual's freedom 
of chOice. To permit these same concerns to justify the 
imposition of state-mandated standards of correctness, 
therefore, is to undermine the very essence of the right 
of privacy which guarantees individual autonomy to 
make personal decisions regarding procreative choices. 

Even if tllis interest is regarded as a valid one, it is 
not immediately obvious that DHHS has made the 
correct choice by mandating parental involvement. In 
light of the statistical likelihood of increased pregnancy 
and abortion among teenagers under the current DHHS 
regulation, one might reasonably argue that sexually 
active minors who seek contraceptive protection are 
doing more to protect their own welfare than the State. 
Thus, the regulation appears inconSistently related to its 
goal of protecting the welfare of its minors. 

2. INTERESTS RELATED TO PARENTAL INVOLVEMENT 

Parental notification requirements reflect a state 
interest in ensuring that all the principal family players 
take part in the child's contraceptive decision-making 
process. The DHHS regulation, therefore, might be 
justified as an effort to engage sexually active minors 
and their parents in a meaningful dialogue in the inter­
ests of (1) encouraging a carefully reasoned decision by 
the minor through the contribution of parental experi­
ence, knowledge, and guidance, or (2) promoting posi­
tive family communication in general. 

The extent to which state-mandated notification 
actually serves either goal of promoting intra-family 
communication or improving the quality of the minor's 
decisional framework, however, is questionable. In 
keeping with congressional intent that Title X services 
be provided to prevent unwanted adolescent pregnan­
cies, a primary purpose of Title X clinics is to educate 
patients, particularly minors, about birth control meth­
ods, and the responsibilities and consequences of being 
sexually active. 17 Given the reality that many minors will 
not discuss their contraceptive decision with tlleir par­
ents or other adult figures, these practices are designed 
to ensure that the minor's decision is reasonably well­
informed and poses no significant health risks. It seems 
unlikely, in most cases, that lay parental input can mate­
rially supplement expert medical information. 

Proponents of family participation argue, however, 
that decisions involving teenage sexual activity, contra­
ception, abortion, and pregnancy involve additional 
factors "much more profound than a mere medical 
judgment"18 which a parent is best suited to address. 
While there may be some merit to this argument, it is 
premised on an assumption that parents will always 
respond rationally and in a helpful manner to the news 
of the child's sexuality In reality, parents do not always 
respond in a manner that may contribute constructively 
to the minor's decision. Moreover, by requiring notifi­
cation of parents only after the child has carried out 
her decision to obtain contraceptives (and, in many 
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instances, after she has become sexually active), the 
rule draws parents abruptly into the picture without 
establishing a framework in which to begin a useful 
dialogue. Finally, the fact that the minor has already 
chosen not to consult her parents may be symptomatic 
of a deeper schism between the parent and child that 
may make helpful parental input unlikely Seen in this 
context, the squeal rule does not seem to bear a neces­
sary or even a substantial relationship to the promotion 
of meaningful parent-child communication. 

3. HEALTH INTERESTS 

The State has its own interest in protecting the 
healtll of its citizens. Governmental attempts to regu­
late the use and distribution of contraceptives typically 
reflect a concern with regulating tlle consumption or 
use of hazardous substances. 

[The regulation J is premised on an 
assumption that parents will always 
respond rationally and in a helpful 
manner. 

It may be argued that the notification requirement 
furthers this interest -either by restricting the use of 
hazardous substances, or by minimizing the risks inci­
dent to their use through parental involvement. How­
ever, although the State's interest in protecting the 
healtll of its citizens may be compelling, the notification 
requirement does not further this interest. 

First of all, the ability of lay parents to ensure the 
proper use of contraceptives beyond the instruction 
supplied by the clinics is Significantly limited. Moreover, 
by restricting the availability of affordable contraceptive 
care, mandatory notification increases the risks incident 
to sexual activity without protection. 

The mortality risk associated with teenage use of 
prescription contraceptives is extremely low. In fact, 
the estimated risk of death from use of virtually every 
metllod of birth control by teenagers is significantly 
lower than the same risk from unintended pregnancy 
which may result from no method. Contrary to popular 
myt1l, the Pill, which is prescribed to 95% of the mature 
minors who choose a prescription contraceptive at Title 
X clinics, carries the lowest risk of death of all contra­
ceptives among non-smoking teenagers. 

Besides posing only negligible health risks, some 
oral contraceptives have recently been found to carry 
significant health benefits, particularly among females 
who have not yet borne children. 19 Also, because the 
Pill has the lowest rate of failure of any method, it 
prevents against the risks associated with pregnancy 
Because contraceptive failure rates tend to be higher 

among teens and low-income women generally, it is 
especially important for highly effective methods to be 
affordably accessible to these groups. 

Teenage pregnancy and childbirth, by contrast, pose 
significant risks to the physical and psychological health 
of the mother, including "a higher percentage of preg­
nancy and childbirth complications; a higher incidence 
of low birth weight babies; a higher frequency of devel­
opmental disabilities; higher infant mortality and mor­
bidity"2o Moreover, because almost 96% of unmarried 
adolescents who give birth choose to keep their babies, 
the emotional, SOCial, and economic implications of 
teenage pregnancy are often far-reaching. 

nms, by restricting the availability of prescription 
contraceptives which are not only non-hazardous, but 
arguably beneficial, and by increasing the likelihood of 
teenage pregnancy with its attendant harms, the DHHS 
regulation may actually defeat the State's interest in th.e 
health of sexually active women. 

CONCLUSION 

The constitutionality of mandatory parental notifica­
tion as a condition to the distribution of contraceptives 
to unemancipated minors remains an open question in 
the Supreme Court. While the minor's interest in obtain­
ing affordable and effective contraceptive services seems 
to override any concurrent concerns of the State, the 
Court has until now been reluctant to construe the 
privacy rights of minors too broadly The "Squeal Rule:' 
however, does little to keep these privacy interests in 
check. Rather, by sweeping too broadly in applying to 
mature as well as immature minors, and by failing to 
anticipate the inevitable consequences of its operation, 
the "Squeal Rule" undermines its own goals and any 
recognizable goals of society 

*Third year student, Duke University School of Law. 
An amplified version of this piece appears as a Note in 
the Dec. 1984 issue of Duke Law Journal. 
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Medicaid Boycotts by 
Health Care Providers: 
ANoerr-Pennington Defenset 
MitchellD Raup* 

In recent years, as health care 
costs have risen faster than state 
resources, a widening gap has 
appeared between the market price 
of health services and the price that 
state Medicaid programs will pay In 
an effort to obtain higher fees , physi­
cians and other health care providers 
in several states have threatened 
to boycott Medicaid progran1s. Such 
boycotts have been challenged under 
state and federal antitrust law, but 
until last year the antitrust issues 
involved in a Medicaid boycott had 
not been fully litigated. In February 
1983, the Federal Trade Commission 
affirmed an administrative law judge's 
decision that the Michigan State Med­
ical Society violated section 5 of the 
Federal Trade Commission Act, 15 
U.s.c. § 45 (1976), by conspiring to 
boycott patients financed by Michi­
gan Medicaid. l The Commission held 
that the Medical Society's actions 
unreasonably restrained trade, and it 
rejected the Society's Noerr-Penning­
ton defense. This article argues that 
Michigan State Medical Society was 
wrongly decided, and that a boycott 
by physicians aimed solely at influ­
encing the amount that a state will 
pay for the health care it buys 
for Medicaid patients is not, and 
should not be, a violation of the 
federal antitrust laws. 

The article will first briefly de­
scribe the economics of Medicaid 
pricing and the motivation for a 
Medicaid boycott. It will then analyze 
the bases and limits of the Noerr­
Pennington doctrine. After a discus­
sion of the legal basis of the FTC's 
decision in Michigan State Medical 
Society, the article will discuss some 
policy considerations that militate 

against application of the antitrust 
laws to Medicaid boycotts. 

I. TIlE MEDICAID BOYCOTI 
PROBLEM 

A. MEDICAID RATE SETfING: 
EXAMPLES FROM THE 

NURSING HOME INDUSTRY 

The price that a state Medicaid 
program will pay for a given health 
service is set by a political process, 
not by the market. Most Medicaid 
rates are lower than the market price, 
and the increasing frequency of com­
plaints by both consumers and pro­
viders indicates that the price gap is 
causing serious problems. One such 
problem that has received consider­
able attention is the inability ofMedi­
caid patients in many states to find 
nursing homes that will accept them 
at the Medicaid rate, which is often 
substantially less than the market 
rate. 

State Medicaid programs are not 
required to pay market rates for the 
services they purchase. One court 
has decided that federal regulations 
require Medicaid to pay less than 
market rates. In DeGregorio v. 

When conventional lobby­
ing is ineffective, provider 
groups sometimes seek to 
dramatize their bargaining 
power by threatening a 
group boycott 

O'Bannon, 500 F. Supp. 541 (ED. Pa. 
1980), a group of potential Medicaid 
patients who had been unable to 
find nursing home beds in Pennsyl­
vania sued the state, seeking to com­
pel an increase in the Medicaid rate. 
The plaintiffs relied on a federal regu­
lation requiring the states to encour­
age provider participation in Medi­
caid by setting a rate "sufficient to 
enlist enough providers so that ser­
vices under the plan are available to 
[Medicaid] recipients at least to the 
extent that those services are avail­
able to the general population."2 The 
court denied the plaintiffs relief, find­
ing that the regulation does not mean 
what it says. First, construing the 
entire scheme of federal Medicaid 
regulation, the court held that Medi­
caid rates must be based on cost, not 
price. Therefore, a "state plan which 
relied, to any Significant extent, 
on price-competition and prevailing 
market conditions in setting nursing 
home reimbursement rates, would 
conflict with Congress's consistent 
desire to set rates on a reasonable 
cost-related basis:' Second, the court 
noted that the state could "encour­
age" provider participation by means 
other than raising rates: It could re­
quire nursing homes to accept Medi­
caid patients at the current rate. 

The O'Bannon court's suggested 
approach has been followed in sev­
eral states with varying degrees of 
success. In Minnesota a nursing 
home that accepts Medicaid patients 
may not charge its private patients 
more than the Medicaid rate. Massa­
chusetts and Connecticut have en­
acted laws prohibiting nursing homes 
from "discriminating" against Medi­
caid patients. New Jersey has gone a 



step further: It requires all nursing 
homes to reserve a certain number 
of beds for Medicaid patients as a 
condition of operating in the state. 

B. THE ECONOMICS OF MEDICAID 
RATE SEITING 

Even in states that have not 
adopted coercive laws like those dis­
cussed above, Medicaid programs 
can buy health care services for less 
than the market price because they 
have market power. The market 
power of a large buyer is called 
monopsony power, and in many ways 
is analogous to monopoly power.3 A 
monopolist uses his power to raise 
the price of a product he sells; at the 
monopoly price he sells less, but his 
total profits are greater than those 
a competitive seller could earn. 
Conversely, a monopsonist uses his 
power to lower the price he pays for 
a product or service he buys. The 
monopsonist, however, usually is not 
free to choose the most advantage­
ous combination of price and quan­
tity. His needs are predetermined; he 
must offer a price high enough to 
purchase the quantity he needs. If 
the price he offers is too low, too 
many of his suppliers will leave the 
market. 

Thus, there is a limit to the state's 
power to exploit health care provid­
ers. State monopsony is not, however, 
harmless. The state can explOit pro­
viders by paying less than the com­
petitive price. Rather than go out of 
business, a provider will continue 
to deal with Medicaid if he is paid 
enough to cover his costs plus a mar­
ket rate of return on recoverable 
capital. He thereby can be denied 
any return on the unrecoverable or 
"sunk" costs of establishing his busi­
ness. In the health care industry, sunk 
costs are often high. Professional 
training requires a large investment 
in time and money A hospital or 
nurSing home has a high initial cost 
and a lower salvage value. The greater 
the unrecoverable investment, the 
more vulnerable the provider is to 
exploitation by the state. 

Ultimately, monopsony is self­
defeating. Unless providers selling to 
Medicaid can make a normal profit, 
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no new capital will be invested in 
health care facilities for Medicaid 
patients. Thus, the state will someday 
have to raise its price in order to 
maintain a source of supply The state 
budget process, however, usually 
looks only to short-run problems, 
and in the short run monopsonistic 
rate setting benefits the state. It is, 
in effect, a tax on providers for 
the benefit of taxpayers who would 
otherwise bear the full burden of 
buying health care for the poor. Pro­
viders can legitimately object that 
monopsony is not an equitable way 
to finance Medicaid programs. 

C. THE PROVIDERS' RESPONSE: 
POLITICAL ACTION AND 

MEDICAID BOYCOITS 

It is apparent that many pro­
viders, acting in their individual self­
interest, have decided not to deal 
with Medicaid patients at current 
reimbursement rates. In sufficient 
numbers, such refusals will force the 
states to increase Medicaid rates, but 
before that time comes, providers 
may have legitimate complaints about 
the current rates. The providers' re­
sponse in many states has been to 
unite to bring political pressure to 
bear on state legislatures and agen­
cies. When conventional lobbying is 
ineffective, provider groups some­
times seek to dramatize their bar­
gaining power by threatening a group 
boycott. 

Although Medicaid patients 
are clearly injured by the 
boycot~ the real target of 
the boycott is the state. 

Such a boycott could be charac­
terized either as a refusal to deal with 
the state Medicaid program or as a 
refusal to deal with patients financed 
by Medicaid. The former characteri­
zation more accurately describes the 
economic realities: The state is in the 
role of purchaser of health care for 
the poor, deciding which services it 

will buy and what it will pay for them. 
The providers, dissatisfied with the 
state's poliCies, refuse to accept Medi­
caid reimbursement in return for 
their services. Medicaid patients, 
against whom the providers have no 
grievance, are turned away as a result. 
The refusal to deal with Medicaid 
thus takes on some of the character­
istics of a secondary boycott, because 
it may induce Medicaid beneficiaries 
and their political allies to bring 
pressure on the state to change its 
poliCies. Although this strategy may 
playa part in Medicaid boycotts, such 
boycotts are not viewed properly for 
antitrust purposes as concerted re­
fusals to deal with individual patients. 
The providers remain willing to treat 
any patient who can pay, and presum­
ably will continue to treat some 
needy patients for free in keeping 
with the health care industry'S tradi­
tion of community service. There­
fore, although Medicaid patients are 
clearly injured by the boycott, the 
real target of the boycott is the state. 

How the boycott is characterized 
may make a difference in a debate 
over the moral legitimacy of the boy­
cott, but it is not relevant to the anti­
trust issues involved. In either case, 
the boycott is a concerted attempt by 
competitors to raise prices by refus­
ing to deal except at an agreed-upon 
price, and price fixing has long been 
a per se violation of the Sherman Act. 
The issue in an antitrust challenge to 
a Medicaid boycott is not whether 
the boycott unreasonably restrains 
trade, but whether the antitrust laws 
apply to boycotts of this kind. If the 
boycott violates the antitrust laws, the 
United States may seek to enjoin it or 
bring a criminal prosecution. A state 
may sue for treble damages for injury 
to its economic interest in the Medi­
caid program or as parens patriae 
on behalf of its citizens. In addition, 
there may be private plaintiffs who 
have standing to sue the boycotters 
for treble damages. At a minimum, 
a private plaintiff must show that 
he has been "injured in his business 
or property" by the boycott. At least 
one court has held that a Medicaid­
eligible patient who is denied Medi­
caid-funded care because of a boy-



cott, and therefore must pay for the 
health care that the state would other­
wise have paid for, has been so in­
jured and has standing to pursue an 
antitrust action.4 

The magnitude of treble damages 
for injuries caused by a Medicaid 
boycott is potentially very great. It 
therefore is important that the issue 
ofNoerr-Pennington protection for 
such a boycott be resolved. The FTC's 
brief treatment of the issue in Michi­
gan State Medical Society is not likely 
to be the last word on the subject. 
The sections that follow analyze the 
Noerr-Pennington doctrine and apply 
it to the Medicaid boycott situation. 

II. THE MEANING OF 
NOERR-PENNINGTON 

In Eastern Railroad Presidents 
Conference v. Noerr Motor Freight, 
365 u.s. 127 (1961), the Supreme 
Court held that an agreement among 
competing railroads to advocate, 
through advertising and lobbying, 
"the adoption and retention of laws 
and law enforcement practices de­
structive of the trucking business" 
did not violate the Sherman Act. The 
Court did not, however, hold that the 
defendants' conduct was political 
speech protected by the first amend­
ment, finding it unnecessary to 
decide that question. The Court 
adopted as a "basic construction of 
the Sherman Act ... that no violation 
of the Act can be predicated upon 
mere attempts to influence the pas­
sage or enforcement of laws." The 
Sherman Act was intended to regulate 
"business activity," not "political 
activity," so the defendants' anti com­
petitive purpose and unethical prac­
tices were irrelevant: The Act simply 
did not apply The Court buttressed 
its conclusion by noting that a con­
trary construction probably would 
invade first amendment rights and 
"deprive the government of a valu­
able source of information," but it 
did not pursue these arguments. 

Four years later, in United Mine 
Workers u. Pennington, 381 U.S. 657 
(1965), the Court reaffirmed its con­
struction of the Sherman Act, hold­
ing that cooperative efforts by large 
mine owners and a labor union to 
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persuade the Secretary ofLabor to 
raise the minimum wage applicable 
to companies selling coal to the Ten­
nessee Valley Authority did not vio­
late the Sherman Act. The defendants' 
later efforts to convince the TVA, a 
federal agency, to buy coal only from 
companies paying the wage so im­
posed also did not violate the Sher­
man Act. First amendment rights 
were not mentioned in the opinion. 
The defendants' efforts to influence 
public officials were not illegal be­
cause "the Sherman Act was not in­
tended to bar concerted action of 
this kind." 

The Court's decision in Califor­
niaMotor Transport Co. v. Trucking 

The Sherman Act was 
intended to regulate 
((business activity, JJ not 
(jJolitical activity. JJ 

Unlimited, 404 U.S. 508 (1972), rein­
terpreted the theoretical basis of the 
Noerr doctrine, characterizing it for 
the first time as an immunity from 
the antitrust laws. Immunity for polit­
ical action is required, the Court said, 
by the first amendment rights of asso­
ciation and petition. An apparent 
corollary to this proposition is that 
anticompetitive conduct that is not 
protected by the first amendment is 
not immune, and that the antitrust 
laws were intended to reach such 
conduct regardless of its political 
nature. The defendants in Trucking 
Unlimited had adopted a policy of 
opposing, with or without reasomible 
grounds, all new license applications 
by potential competitors in Califor­
nia. The Court characterized this 
policy as abuse of the judicial and 
administrative processes and held 
that "actions of that kind cannot 
acquire immunity by seeking refuge 
under the umbrella of 'political 
expression.' " 

Noerr, Pennington, and Trucking 
Unlimited are the only Supreme 
Court cases that deal directly with the 
issue of antitrust liability for political 

action, and unfortunately they create 
a conflict in the Noerr doctrine that 
has yet to be resolved. Is political 
activity beyond the scope of the Sher­
man Act's prohibition of conspiracies 
in restraint of trade, as Noerr holds, 
or does the Sherman Act reach such 
activities subject to the overriding 
protection of the first amendment, as 
Trucking Unlimited implies? Because 
Trucking Unlimited is the more 
recent case, it must be viewed as 
controlling to the extent that it con­
flicts with Noerr. The Trucking Un­
limited opinion does not make clear, 
however, that the defendants' activi­
ties were unprotected by the Noerr 
doctrine because they were not pro­
tected by the first amendment. The 
Court pointed out that, byobstruct­
ing and delaying their competitors' 
license applications, the defendants 
really were attempting not to influ­
ence public offiCials, but to "interfere 
directly with the business relation­
ships of a competitor." InNoerr the 
Court said that such direct interfer­
ence in the guise of political activity 
is a "mere sham;' and could violate 
the Sherman Act. So interpreted, 
Trucking Unlimited is consistent with 
Noerr. 

The Supreme Court's most recent 
discussion of Noerr supports the view 
that the Sherman Act does not apply 
to political activity, although it empha­
sizes that first amendment considera­
tions influenced the Court's construc­
tion of the Act. In NMCP v. Claiborne 
Hardware Co., 458 U.S. 886 (1982), 
the Court held that the first amend­
ment prohibited Mississippi from 
imposing tort liability on the orga­
nizers of a nonviolent boycott of 
white-owned businesses by black citi­
zens demanding an end to de jure 
segregation in Port Gibson, Missis­
sippi, in 1966. Antitrust issues were 
not involved; therefore, Noerr was 
not directly on point. However,]us­
tice Stevens cited Noerr as an exam­
ple of how far the Court is willing to 
go to avoid penaliZing attempts to 
influence government. He noted that 
the defendants' conduct in Noerr was 
anti competitive both in purpose and 
effect and yet did not violate the Sher­
man Act. He emphasized that the 



Noerr Court was careful not to lightly 
impute to Congress an intent to 
invade first amendment freedoms, 
but he made it clear that Noerr's 
holding is based on statutory con­
struction, not first amendment analy­
sis. This distinction is important 
because the statutory construction 
approach gives much broader protec­
tion for concerted political activity by 
competitors than the first amend­
ment would require. In Cow Palace, 
Ltd. v. Associated Milk Producers, 390 
E Supp. 696 (D. Colo. 1975), for ex­
ample, a group of milk producers 
allegedly had used bribes and illegal 
campaign contributions to promote 
an increase in the level of federal 
price support for milk. The defen­
dants claimed protection under the 
Noerr doctrine; the plaintiffs re­
sponded thatNoerr did not apply 
because the defendants' conduct 
clearly was not protected by the first 
amendment. Finding that the defen­
dants' activities were "efforts to per­
suade the Department of Agriculture 
to take specific action of a regulatory 
nature," the court rejected the plain­
tiffs' argument: 

Some conduct may not be the sub­
ject of a Sherman Act suit even 
though it is not protected by the 
First Amendment. Whether this is 
truly a matter of " exemption" or 
simply a threshold question of the 
limits of the Sherman Act, it is clear 
that activities which Congress did 
not intend to be regulated or pro­
scribed by the antitrust laws are not 
brought within such laws merely 
because the activities are outside 
First Amendment protections or 
even because they may be illegal 
under statutes other than the Sher­
man Act.s 

The Cow Palace court's interpre­
tation of the Noerr doctrine is sound, 
and it is the standard by which anti­
trust challenges to Medicaid boycotts 
should be judged. This approach 
would appear to protect a Medicaid 
boycott from antitrust scrutiny be­
cause such a boycott is indeed aimed 
at influencing government and there­
fore is beyond the scope of the Sher­
man Act. It should be noted that as a 
construction of the Sherman Act, the 
Noerr doctrine is solely a rule of 
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federal antitrust law and does not 
restrict the operation of any other 
body of law. Medicaid boycotts can 
be unreasonable, anti competitive, 
and injurious to innocent third par­
ties. As such, they may be actionable 
under state tort or antitrust law, or a 
state legislature may prohibit them 
by specific statute. They do not, how­
ever, violate the Sherman Act. 

Despite its support in the 
Supreme Court case law, the statu­
tory construction approach to the 
Noerr doctrine has not been well 
received in the lower federal courts. 

Medicaid boycotts can 
be unreasonable, anti­
competitive, and injurious 
to innocent third parties ... 
[and thus prohibited J They 
do no~ however, violate the 
Sherman Act. 

Applying principles of first amend­
ment analysis, the lower courts have 
created two major exceptions to the 
Noerr rule. One deniesNoerr protec­
tion to attempts to influence govern­
ment by "improper means," includ­
ing group boycotts. The other denies 
protection to attempts to influence 
government acting in a "commercial" 
capaCity, as a buyer of goods or ser­
vices in the market. The FTC's deci­
sion in Michigan State Medical Soci­
ety relied to some extent on both 
exceptions. The next part of this arti­
cle analyzes the Commission's deci­
sion and argues that it is inconsistent 
with the Supreme Court decisions. 

III. MICHIGAN STATE MEDICAL 
SOCIElY AND THE PURPORTED 

EXCEPTIONS TO THENOERR RULE 

In Michigan State Medical Society 
the Federal Trade Commission found 
that Michigan physicians had threat­
ened two separate boycotts: one 
against Blue Cross and Blue Shield of 
Michigan and the other against Mich-

igan Medicaid. In botl1 cases the Med­
ical Society collected "proxies" from 
individual physicians, authorizing the 
Society to decide at any time that the 
physician would no longer participate 
in the target programs. The Society 
succeeded in collecting a large num­
ber of proxies, which gave its negoti­
ators the ability to declare a boycott 
at a moment's notice. This power 
gave the doctors new negotiating 
strength; merely by "waving the 
proxies in the face of the legislature," 
the Society was able to extract con­
cessions on Medicaid pricing, and 
similar concessions were granted by 
Blue Cross. 

The Commission considered the 
legality of the two boycotts in the 
same discussion and found them 
both to be unreasonable restraints of 
trade in violation of the FTC Act. Be­
cause the Society's tactics and objec­
tives witl1 respect to Medicaid and 
Blue Cross were identical, it seems 
natural for the Commission to treat 
the two boycotts in the same way, but 
this equation obscures an important 
distinction: Blue Cross is a private 
insurer, and Medicaid is operated by 
the state. The Commission assumed 
that the Sherman Act applies to boy­
cotts against the state to the same 
extent it applies to boycotts against 
private parties. By making this 
assumption, the Commission ignored 
the threshold question of the applic­
ability of the Sherman Act to political 
activities. 

Having assumed that the Medi­
caid boycott in question was within 
the scope of the Sherman Act, the 
Commission treated the Noerr doc­
trine as an affirmative defense, to be 
confronted only after an antitrust vio­
lation has been found. Although it 
conceded that theNoerr doctrine 
was "originally premised on an inter­
pretation of the scope of the Sher­
man Act," the Commission argued 
that "the Court in CalifomiaMotor 
Transport made clear that the doc­
trine also is grounded in First 
Amendment principles:' Thus, the 
Commission framed the Noerr issue 
in this manner: Did the Medicaid 
boycott "exceed the bounds of legiti­
mate political influence or lobbying 



activities"? It decided that the doctors' 
threat of a boycott was not protected 
political speech and that "subjecting 
the practices to antitrust scrutiny 
[would] not chill exercise of First 
Amendment rights," and therefore 
denied Noerr protection. The Com­
mission admitted that the doctors 
were attempting to influence govern­
ment action, but held that the coer­
cive way in which they exerted their 
influence- the group boycott-put 
them outside the scope of the Noerr 
doctrine. 

A. IS THERE A "COERCION" 
EXCEPTION TO THE 
NOERR DOCTRINE? 

Courts confronted with attempts 
to influence government by means 
that they consider corrupt, coercive, 
or otherwise reprehensible some­
times have been reluctant to apply 
the Noerr doctrine. Some have 
argued that coercive conduct never 
is protected by the doctrine, and 
others have proposed that such con­
duct is protected only when it has an 
appropriate political motivation. This 
section will examine these lines of 
reasoning and argue that they are not 
well supported in Supreme Court 
case law, at least as applied to Medi­
caid boycotts. 

1. "Coercion," Abuse ojProcess, 
and the Sham Exception 

Sacramento Coca-Cola Bottling 
Co. v. Chauffeurs, Teamsters and Help­
ers Local 150, 440 E2d 1096 (9th Cir. 
1971), is often cited for the proposi­
tion that theNoerr doctrine does not 
protect "threats and other coercive 
measures" used to influence govern­
ment. The case involved an allega­
tion by a local Coca-Cola distributor 
that a labor union had used threats 
and coercion to persuade officials of 
the California State Fair to forbid the 
sale of Coca-Cola at the 1966 fair. The 
complaint alleged that this conduct 
violated the antitrust laws and the 
secondary-boycott provisions of the 
Labor Management Relations Act. The 
trial court, relying on the Noerr doc­
trine, granted summary judgment for 
the defendants on the antitrust claim; 
the Ninth Circuit reversed. The court 
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of appeals first reviewed Noerr and 
Pennington, holding that the "basic 
thrust of these decisions is political" 
and is based on the first amendment 
right to petition and the "chilling 
effect" that antitrust enforcement 
could have on that right. The court 
concluded that "it does not seem to 
this Court that the doctrines of Noerr 
and Pennington were intended to 
protect those who employ illegal 
means to influence their representa­
tives in government. ... There is no 
room for such tactics in a democratic 
system."6 

Merely by ((waving the 
proxies in the face of the 
legislature," the Society was 
able to extract concessions 
on Medicaid pricing. 

The Sacramento court's reason­
ing leaves much to be desired. The 
court did not say why the alleged 
"coercion" was illegal, nor why 
"illegal" means of exerting political 
influence should be regulated by the 
antitrust laws while "legal" means 
should not. It offered neither author­
ity nor argument to support its con­
clusion thatNoerr protects only con­
duct favored "in a democratic sys­
tem:' Most importantly, it did not 
explain the apparent conflict between 
its holding and tIle cases it purported 
to apply. In Noerr the Court said that 
the defendants had "deliberately de­
ceived the public and public offi­
Cials," but "that deception, reprehen­
sible as it is, can be of no conse­
quence so far as tIle Sherman Act is 
concerned." In Pennington the Court 
reversed an appellate court decision 
that interpreted Noerr as applying 
only to conduct unaccompanied by a 
purpose to violate a statute, stating 
simply that "[iloint efforts to influ­
ence public officials do not violate 
the antitrust laws." 

One year after Sacramento was 
deCided, the Supreme Court decided 

1htcking Unlimited As previously 
noted, the Trucking Unlimited Court 
stated the Noerr doctrine in first 
amendment terms, although it based 
its holding on the "sham" exception 
announced in Noerr: The Court held 
that the defendant had abused the 
judicial and regulatory processes by 
forCing its competitors to defend 
repetitive and baseless claims. This 
fits the Noerr Court's definition of a 
sham: a direct attack on a competitor 
in the guise of an attempt to influ­
ence government. The Trucking Un­
limited Court's "abuse of process" 
theme has been followed in several 
cases. For example, in Israel v. Baxter 
Labs, Inc. , 466 E2d 272 (D.C. Cif. 
1972), the defendants allegedly gave 
false information to the FDA in an 
effort to "preclude, not induce, fair 
FDA consideration of the safety and 
efficacy of plaintiffs' drug: '7 The court 
refused to accord the conduqNoerr 
protection. Likening the case before 
it to Trucking Unlimited, the Israel 
court argued that the real purpose of 
the defendants' action was to fore­
close the plaintiffs effective access to 
the administrative agency. Although 
Israel reached the same result as Sac­
ramento in denyingNoerr protec­
tion for unsavory "lobbying" activi­
ties, the Israel court based its ruling 
on the sham exception rather than 
on a more general "coercion" excep­
tion. This approach is consistent with 
Supreme Court case law and there­
fore should be preferred over the 
Sacramento rule as a means of con­
demning corruption of the political 
process. 

Even under a rule that would 
deny Noerr protection for coercive 
or illegal conduct, the status of Medi­
caid boycotts is unclear. Such a boy­
cott probably is not "illegal" unless it 
violates the Sherman Act. Defendants 
presumably do not lose their anti­
trust exemption by violating the anti­
trust laws. A boycott could, however, 
be viewed as "coercive" or a "threat:' 
Sacramento does not define these 
terms, but it implies that the defen­
dants' conduct may have been more 
akin to threats of physical violence 
than to a refusal to deal. Arguably, 
therefore, a boycott aimed at influ-



encing public opinion and legislative 
action could be protected under Sac­
ramento even if it brought substan­
tial pressure to bear on public offi­
cials. Under the better analysis of 
Israel, a Medicaid boycott clearly 
would be protected, because it is 
actually intended to influence gov­
ernment and therefore is no sham. 

2. "Coercion" and Political 
Boycotts 

The few cases that have examined 
economically motivated political boy­
cotts under the Noerr doctrine have 
applied neither Sacramento nor 
Israel. Instead, they have attempted 
to reconcile Noerr with the first 
amendment case law on politica) 
conduct and symbolic speech, with 
conflicting results. Two cases closely 
analogous to the Medicaid boycott 
problem arose out of the gasoline 
shortage ofJuly 1979. At that time, 
more than 3000 members of an asso­
ciation of gasoline dealers in Pennsyl­
vania and Delaware closed their sta­
tions for three days in an effort to 
dramatize their complaint that fed­
eral gasoline price controls did not 
allow them a high enough profit 
margin. Their effort succeeded, and 
the Department of Energy raised the 
permissible retail price of gasoline. 
Following the shutdown, antitrust 
actions were filed in federal district 
courts in Delaware and Pennsylvania, 
and the courts reached opposite con­
clusions on the issue of Noerr pro­
tection for the dealers' efforts to 
influence government. These cases, 
which are likely to be cited in a future 
antitrust action involving Medicaid 
or similar boycotts, both use first 
amendment analysis to resolve the 
Noerr question. 

In Crown Central Petroleum 
Corp. v. Waldman, 486 E Supp. 759 
(M.D. Pa. 1980),8 a gas station fran­
chisor sought an injunction against 
one of its franchisees, barring the 
dealer from participating in another 
shutdown. The court granted the 
dealer's summary judgment motion , 
holding that the shutdown was pro­
tected by the Noerr doctrine. The 
court characterized the shutdown as 
a boycott and found that it had re-
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strained trade. Although the motive 
for the boycott was political, the 
court held that the boycott was "con­
duct beyond pure speech used to 
petition the government." Noting that 
the Noerr opinion extends protec­
tion to conduct only "insofar as those 
activities comprised mere solicita­
tion of governmental action," the 
court framed the issue as whether 
the defendant's conduct was political 
speech protected by the first amend­
ment. Ordinarily, the imprecise cal­
culus of first amendment law would 
require a balancing of the govern-

(Lobbying': .. may all too 
often include bid rigging, 
misrepresentation, and 
bribery. 

ment's interest in regulating anticom­
petitive conduct against the defen­
dant's interest in uninhibited politi­
cal expression. However, the Crown 
Central court held thatNoerr already 
had struck this balance in favor of 
political speech. All that remained 
for the court to decide was whether 
the conduct in question had suffi­
cient political content to be called 
speech. The court found that it did, 
because (1) the closings were not 
the dealers' normal conduct, (2) they 
were intended to influence govern­
ment, (3) the dealers could reason­
ably believe that the public would be 
aware of the political motivation of 
the boycott, and (4) the boycott was 
the dealers' only effective means of 
arousing public sentiment. 

In Osborn v. Pennsylvania-Dela­
ware Service Station Dealers A5socia­
tion, 499 E Supp. 553 (D. Del. 1980), 
an antitrust class action against the 
dealers' association, another court 
applied the same case law to the 
same facts and arrived at the oppo­
site result. After reviewing the bal­
ancing test referred to above, the 
court concluded that "a boycott, 
along with its communicative compo­
nent, has a coercive economic effect 

which ordinarily may be regulated 
without serious jeopardy to First 
Amendment interests." The court 
stated that there was no evidence that 
the defendants lacked other effective 
means of making their views known. 
The defendants' motion to dismiss 
was denied. 

The inconsistency between 
Crown Central and Osborn illus­
trates a practical problem with using 
first amendment analysis to deter­
mine the limits of the Noerr doc­
trine. In assessing the value of the 
political speech involved, courts must 
decide if the speaker has less restric­
tive but equally effective means of 
expressing his opinion. This deter­
mination is necessarily subjective. 
There are always alternative strate­
gies for influencing government, and 
the speaker presumably has chosen 
the strategy that he thinks will be 
most effective. In Michigan State 
Medical Society the Commission de­
cided that prohibiting a boycott 
would not prevent the Medical Soci­
ety from "effectively exercising its 
First Amendment rights:' The Osborn 
court reached the same conclusion 
with respect to the service station 
dealers' association. In Crown Cen­
tral the court found that the dealers' 
association had no effective way to 
speak except through a boycott. The 
two gas station cases cannot be rec­
onciled; the best conclusion is that 
neither is asking the right question. 
The issue under Noerr is not whether 
the first amendment protects boy­
cotts aimed at influencing govern­
ment, but whether the Sherman Act 
prohibits them. 

In perhaps the most famous politi­
cal boycott case, Missouri v. National 
Organization/or Women, 620 E2d 
1301 (8th Cir. 1980),9 the Eighth 
Circuit framed the Noerr issue as 
a threshold question. The case in­
volved a boycott organized by NOW 
that sought to direct the lucrative 
convention trade only to states that 
had ratified the Equal Rights Amend­
ment. The NOW opinion relies heav­
ily on the argument that the boycott 
was motivated by social and political 
concerns, as opposed to economic 
self-interest. This contention is debat-



• 

• 

able-economic equality is a major 
goal of NOW-but it does tend to 
lessen the precedential value of NOW 
in cases involving "commercially 
motivated" political action. Yet the 
majority's interpretation of Noerr is 
likely to be influential in boycott 
cases until the Supreme Court 
addresses the question. 

The State of Missouri 's principal 
contention in its appeal was that 
NOW's use of a boycott rendered the 
Noerr doctrine inapplicable, because 
Noerr protects only "mere . . . solici­
tation of governmental action," and 
an economic boycott is more than 
"mere solicitation." The Eighth Cir­
cuit answered this argument by lik­
ening the boycott to the slanderous 
publicity campaign engaged in by 
the Noerr defendants. In both situa­
tions, the court said, "the ultimate 
object is legislation, and the inter­
mediate goal is inflicting economic 
injury with the hope of achieving that 
ultimate objective:' Thus, neither the 
injury to Missouri businesses nor the 
restraint of trade caused by the boy­
cott justified denying Noerr protec­
tion to NOW's boycott. 

NOW is significant not only for its 
holding, but for its interpretation of 
the theoretical bases of the Noerr 
doctrine. In dismiSSing the antitrust 
action against NOW, the court did not 
hold that NOW's conduct was pro­
tected by the first amendment, but 
rather that "the Sherman Act does 
not cover NOW's boycott activities."l0 
NOW is the first federal appellate 
decision in more than a decade to so 
embrace the statutory construction 
approach to the Noerr doctrine. 
Unless later cases distinguish NOW 
as a "social issue" case, this holding 
justifies the final rejection of the 
"coercion" exception to the Noerr 
doctrine. NOW also justifies rejection 
of the unpredictable first amendment 
analysis of boycotts used in the 
Crown Central and Osborn cases. To 
date, however, few courts have taken 
advantage of the NOW decision's 
potential for unraveling the tangled 
web of Noerr law. 

TIle FTC in Michigan State Medi­
cal Society distinguished NOW, stat­
ing that "the non-commercial, non-
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competitive relationship of the par­
ties served as the primary reason for 
the court's conclusion that the anti­
trust laws were not applicable." This 
is not a fair reading of NOW. Although 
the NOW court pointed out that 
the boycotters' principal purpose in 
appealing to the legislature was social 
change, not economic gain, the court 
held that the facts of No err "cannot 
be analytically distinguished [from 
the facts of NOW) insofar as is rele­
vant to the applicability of the Sher­
man Act." Noerr; of course, involved a 
conspiracy between competitors to 

How Medicaid rates are 
set affects aspects of state 
health care policy far 
more important than the 
income of providers. 

achieve a purely commercial goal 
through legislation. 

After concluding thatNoerr did 
not protect the Michigan State Medi­
cal Society's means of influencing 
government, the Commission noted 
an alternative basis for its holding: 
Noerr would not protect any con­
certed lobbying effort by physicians 
on the issue of Medicaid prices, 
because the proper level of those 
prices is a commerCial, not a political 
issue. The Commission thus invoked 
the so-called "commercial activities" 
exception to the Noerr doctrine, 
which has been hotly debated in the 
courts for many years. Although the 
Commission did not rely on this 
exception, this Article discusses it in 
the next section. 

B. IS THERE A "COMMERCIAL 
ACTIVITIES" EXCEPTION TO 

THE NOERR DOCTRINE? 

Due to an understandable reluc­
tance to endorse the kind of conduct 
for which defendants often seek the 
protection of the Noerr doctrine, 
some courts have created an excep­
tion to the Noerr doctrine that denies 

protection for attempts to influence 
government decisions that are purely 
commerCial, as opposed to policy­
making. In 1982 government pur­
chased about twenty-one percent of 
the gross national product. Some 
government purchases are made to 
further specific policy objectives, such 
as commodity purchases required by 
price support programs; some have 
no policy content, such as purchase 
of office supplies; and some, such as 
affirmative-action hiring of minority 
contractors for planned construc­
tion, are a mixture of the two. The 
"commercial activities" cases attempt 
to sort these situations out and apply 
the antitrust laws to attempts to influ­
ence government purchasing deci­
sions that do not affect policy 

The principal case recognizing a 
commercial activities exception to 
the Noerr doctrine is Whitten v. Pad­
dock Pool Builders, Inc., 424 F.2d 25 
(1st Cir. 1970). The parties in Whitten 
were competing manufacturers of 
prefabricated gutter systems for large 
swimming pools purchased primarily 
by state and local government agen­
cies acting under competitive bid­
ding statutes. Before soliCiting bids 
for construction of a swimming pool, 
the agency (often a school board) 
typically hires an architect to pro­
duce plans and specifications for the 
pool. The defendants attempted, with 
considerable success, to convince 
architects to specify their products to 
the exclusion of the plaintiffs prod­
ucts, and the plaintiff alleged that 
such conduct violated the Sherman 
Act. The trial court granted summary 
judgment for the defendants based 
on the Noerr doctrine. The First Cir­
cuit reversed, holding that "the 
immunity for efforts to influence 
public officials ... does not extend to 
efforts to sell products to public offi­
cials acting under competitive bid­
ding statutes." The court based its 
holding on two conclusions. First, 
the court held thatNoerr protects 
only efforts to influence "the passage 
or enforcement of laws," which the 
court interpreted to mean "some sig­
nificant policy determination" and 
not "purely commercial dealings." 
Second, the court noted that the first 



amendment does not protect com­
mercial speech to the extent that it 
does political speech. Whitten and its 
progeny share with the previously 
discussed "coercion" cases an impor­
tant underlying concern: the fear that 
if antitrust law does not regulate pri­
vate firms' efforts to influence gov­
ernment, political corruption may go 
unpunished. "Lobbying" such as the 
selling effort in the Whitten case may 
all too often include bid rigging, mis­
representation, and bribery. The 
Supreme Court cases protect even 
corrupt lobbying in the "political" 
arena, but the Whitten court was un­
willing to extend the same protection 
to transactions in the "commercial" 
world, in which the government buys 
and sells products in the market. On 
one level the Whitten court's argu­
ment is convincing. Noerr is based 
on the principle that the Sherman 
Act regulates business activity, not 
political activity, and efforts by busi­
nessmen to make money by selling 
to the government certainly look like 
business activity Nonetheless, there 
are serious logical and practical prob­
lems with construing the Sherman 
Act to regulate some, but not all, 
efforts to influence government. The 
underlying philosophy of the Noerr 
case is that the political process can 
accommodate even underhanded 
expressions of economic self-interest, 
and that the political arena therefore 
need not be regulated in the same 
way as the competitive market. Noen' 
should be applied in that spirit with­
out regard to whether the govern­
ment is making policy or merely pay­
ing its bills. 

The Whitten court's distinction 
between political and commercial 
speech has been weakened by sub­
sequent decisions. Supreme Court 
deciSions since Whitten have greatly 
expanded the first amendment pro­
tection accorded commercial speech. 
In Virginia State Board of Pharmacy 
u Virginia Citizens Consumer Coun­
cil, Inc., 425 U.S. 748 (1976), the 
Court refused to follow the commer­
cial speech cases cited in Whitten 
and recognized a first amendment 
right to advertise. "[T]he free flow of 
commercial information," the Court 
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said, "is indispensable to the proper 
allocation of resources in a free 
enterprise system." Significantly, the 
Court advanced a very similar argu­
ment in Noerr: '1\ construction of the 
Sherman Act that would disqualify 
people from taking a public position 
on matters in which they are finan­
cially interested would thus deprive 
the government of a valuable source 
of information .... " It therefore can 
be argued, contrary to the Whitten 
court's view, that both antitrust and 

The states have the power to 
prohibit Medicaid boycotts 
by specific legislation. 

first amendment policies favor the 
kind of persuasion engaged in by the 
Whitten defendants. 

The Whitten court's first conclu­
sion, that the Noerr doctrine applies 
only to attempts to influence "signifi­
cant policy determinations," is also 
unsupported by Supreme Court case 
law. In Pennington large coal com­
panies attempted to convince the lVA 
not to buy coal from small coal com­
panies on the spot market, although 
spot market coal was cheaper be­
cause minimum-wage restrictions did 
not apply It would be difficult to 
imagine a more commercial activity 
than government procurement of 
coal. There is no suggestion that the 
lVA had "policy" discretion to favor 
one seller over another by buying at 
above the market price. Because the 
Court had no difficulty in finding the 
defendants' acts to be within tl1e 
Noerr doctrine, Pennington must be 
viewed as an implicit rejection of the 
commercial activities exception. 

Perhaps the most fundamental 
objection to the Whitten rule is that it 
cannot effectively be limited to com­
mercial situations without taking the 
defendants' intent into consideration, 
which the Supreme Court repeatedly 
has refused to do. However, Medicaid 
boycotts probably would meritNoen' 
protection even if the commercial 
activities exception were applied. 

The commercial activities exception 
denies protection to attempts to influ­
ence market decisions, in which 
the government acts as a buyer like 
any other buyer in the market, as 
opposed to political decisions, in 
which the government makes policy 
The Whitten court expressly limited 
its holding to efforts to influence offi­
cials acting under competitive bid­
ding statutes in which the legislature 
has "decreed that government pur­
chases will be made according to 
strictly economic criteria." Although 
subsequent cases have extended the 
exception to situations not involving 
competitive bidding, it has never 
been extended to attempts to influ­
ence a decision found to have a signi­
ficant policy content. To make this 
determination, courts consider the 
extent and nature of the discretion 
vested in the governmental entity 
whose decision the defendants seek 
to influence. 

A boycott of Medicaid patients by 
health care providers could have at 
least three goals: to arouse public 
support for an increase in Medicaid 
payments, to convince the state legis­
lature to appropriate more money 
for the Medicaid program, and to 
persuade the state agency that admin­
isters the program to change its re­
imbursement poliCies. The first two 
purposes are not different from those 
of the Noerr defendants: to influence 
the passage of laws. The attempt to 
influence the administrative agency 
requires more analysis, because it 
can be argued that the agency acts in 
a purely commercial capaCity, pur­
chasing health care for the state in 
accordance with poliCies set entirely 
by the legislature. 

In fact, Medicaid agenCies have 
substantial policy discretion. The 
rates they set must conform to fed­
eral statutes and regulations that are 
far from specific and embody con­
flicting policy goals. In general, "pay­
ments must be sufficient to enlist 
enough providers so that services 
under the plan are available to reCip­
ients at least to the extent that tl10se 
services are available to the general 
population."}} They must, however, 
be "consistent with efficiency, econ-



amy, and quality of care." 12 Clearly, 
reasonable minds can differ as to 
what price these standards require 
for a given service. How Medicaid 
rates are set affects aspects of state 
health care policy far more impor­
tant than the income of providers, 
including the relative availability of 
different services and the overall 
quality of care available to the poor. 
Attempts to influence such deCisions 
certainly would be protected by the 
Noerr rule, even as analyzed in 
Whitten. 

The decisions made by Medicaid 
agencies are different from those 
considered in Whitten in a more fun­
damental way: They actively reject 
the market price in favor of a price 
determined by political processes. 
Federal cost-containment regulations 
require the agenCies to set the lowest 
price that will elicit the desired quan­
tity of services, although the market 
price may be much higher than the 
Medicaid rate. One court recently 
held tllat a "state plan which relied, 
to any significant extent, on price­
competition and prevailing market 
conditions in setting nursing home 
reimbursement rates, would conflict 
with Congresss consistent desire to 
set rates on a reasonable cost-related 
basis."13 This method of government 
purchasing could hardly be less sim­
ilar to tlle competitive bidding de­
scribed in Whitten. The policy impli­
cations of a government decision to 
purchase health care in this way are 
discussed in the next part. 

Iv. SHOULD MEDICAID BOYCOTIS 
BE PERMITIED? 

This article has argued that the 
antitrust laws do not prohibit health 
care providers from joining together 
and refusing to deal with a state 
Medicaid program that will not pay 
the fees the providers demand. This 
is not to say that Medicaid boycotts 
are a good thing, or that they always 
must be lawful. Medicaid boycotts 
in some cases may be motivated by 
sheer greed, and in every case they 
directly injure innocent people-the 
poor and the sick-who have no 
control over Medicaid pricing. There 
are, however, strong arguments in 
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favor of the providers' right to strike 
in self-defense against unfair state 
pricing poliCies. These arguments 
should be suffiCient, at a minimum, 
to make courts reluctant to impose 
the harsh penalties of the antitrust 
laws on a Medicaid boycott. 

The states have tlle power to pro­
hibit Medicaid boycotts by specific 
legislation. Doctors, along with other 
health care profeSSionals, enjoy a 

When rate-setting policy ... 
is set by a political process, 
affected interest groups ... 
have a legitimate claim to 
uninhibited political 
expression. 

privileged position as state-licensed 
monopolists. A state may impose 
duties as a condition of enjoying this 
privilege. When New Jersey enacted 
regulations requiring all licensed 
nursing homes to accept and care for 
Medicaid patients at the Medicaid 
rate, the nursing homes challenged 
the regulations as an unconstitu­
tional taking of private property for 
public use without just compensa­
tion in violation of the fifth and four­
teenth amendments. The New Jersey 
Supreme Court upheld the regula­
tions, holding that because Medicaid 
provides for reimbursement of nurs­
ing homes at a "reasonable" rate, the 
regulations could not be said to 
require taking without just 
compensation.14 . 

States also have the power to set 
Medicaid rates at a level that denies 
providers a fair profit. Whetller or 
not a state should adopt such a policy 
is a political question of the first 
magnitude. Its resolution will affect 
the distribution of wealth between 
providers and taxpayers and also will 
affect the quality of care that Medi­
caid patients receive. 15 When rate­
setting policy, as well as individual 
Medicaid rates, is set by a political 
process, affected interest groups such 

as health care providers have a legiti­
mate claim to uninhibited political 
expression. The first amendment 
may well require the states to allow 
something like collective bargaining 
over Medicaid rates. 

However this issue is resolved, 
the federal antitrust laws have no 
place in the debate between provid­
ers and the states. The antitrust laws 
seek to preserve the free market, in 
which prices are set by competition 
and the interplay of supply and de­
mand. When government follows the 
same rules as other actors in the 
market, as it does under competitive 
bidding statutes, it legitimately can 
demand that the private parties with 
whom it deals obey the antitrust laws. 
But when government chooses to 
exercise its monopsony power, to set 
prices by legislative fiat, it abandons 
the free market in favor of the politi­
cal process. As the Supreme Court 
observed in Noerr; the antitrust laws 
are designed to regulate business 
activity, not political activity If a state 
elects to buy health care for the poor 
by means of a political process, then 
the sellers of health care should be 
allowed to respond by bringing polit­
ical pressure to bear. A Medicaid boy­
cott is such a political response, and 
the antitrust laws should not be con­
strued to prohibit it. 

t Copyright © 1984 Iowa Law Review. 
Reprinted with permission. 
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A Conference Report 

Police Discretion in 
Law Enforcement 

The patrol car with two veteran police officers inside cruises through a rundown 
commercial section of a large city. It is the middle of a weekday afternoon, but the bars 
and movie theaters along the street are occupied by a variety of neighborhood residents. 
As the officers pass one of the dimly lit bars, a man emerges waving his arms to motion 
the pOlicemen to stop. As he approaches the patrol car the police observe that he stumbles 
as if mildly intoxicated The man, unshaven and appearing somewhat disheveled, reports 
that he has just been robbed by another man in the bar. 

The police accompany the man back into the bar to identify and confront the accused 
robber. The accused man insists that the perceived victim actually lost the money betting 
on a pool game a few minutes earlier. The pOlice find no other witnesses to the alleged 
robbery among the patrons of the bar. The pOlicemen question the victim about the 
accused robber's explanation but he adamantly insists that he was robbed, although he is 
not certain how it happened The officers are faced with the decision of whether or not to 
make the arrest based on the complaint of the man whose credibility is highly suspect. 

At the same time in another section of the city, two officers respond to a domestic 
disturbance call They arrive to find a husband and Wife in a heated argument over an 
automobile in the driveway of their modest suburban home. The Wife says her husband 
has struck her during the dispute. The police officers must choose the appropriate action 
to take from among several alternatives, ranging from lecturing the couple and leaving 
to arresting the husband 

These two brief scenarios illustrate incidents in 
which the police find themselves in situations calling 
for the exercise of discretion. The responses of the 
police in these two situations may depend upon num­
erous factors including their training, police depart­
ment policy, personal familiarity with the suspects, and, 
perhaps, intuition. Should police departments encour­
age the use of discretion by police officers or should 
the departments develop structured gUidelines in an 
attempt to "standardize" the behavior of police officers? 
Should police officers study the results of experimental 
studies indicating the consequences of police actions in 
a wide range of situations or avoid this knowledge 
because it will produce discriminatory responses by the 
police? These and many other similar questions were 
addressed at a Conference on Police Discretion held at 
Duke on February 17 and 18, 1984. 

The purpose of the Police Discretion conference 
was to bring together a distinguished group of lawyers, 
judges, and academicians to review, discuss, and 
exchange ideas on nine articles authored by conference 
participants; these articles will form the nucleus of an 

upcoming issue of Law and Contemporary Problems 
on police discretion. The conference was hosted by 
Dean Paul D. Carrington and Duke professors Beale, 
Christie, Everett, Mosteller, and Pye. Former Duke Law 
professor Ronald Allen, professor of law at the Univer­
sity of Iowa, served as chairman of the conference. 

In addition to the authors of the articles, the corlfer­
ence participants included: The Honorable Gerald B. 
Tjoflat of the United States Court of Appeals, Eleventh 
Circuit; the Honorable Kenneth W Starr of the United 
States Court of Appeals, District of Columbia Circuit; the 
Honorable Frank W Bullock,]r. , of the United States 
District Court, Middle District of North Carolina; Mr. 
Wade Barber,]r., District Attorney for Orange County, 
North Carolina; and Mr. Peter Gilchrist, District Attorney 
for Mecklenberg County, North Carolina. 

The diversity of the topiCS of the papers discussed at 
the first session of the conference is indicative of the 
broad scope of issues raised in the consideration of 
police discretion. Professor H. Richard Uviller of the 
Columbia UniverSity School of Law presented the results 
of his research on The Unworthy Victim: Police Discre-
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tion in the Credibility Call. Professor Uviller, a former 
prosecutor in New York County, New York, for fourteen 
years, recently spent six months accompanying police 
officers on patrol in the lower East Side of Manhattan. 
His purpose was to observe how the police interpreted 
the constitutional limitations placed on them and how 
they applied these constraints in their daily activities. 
Although he collected no quantitative data during his 
research, he was able to observe the actions of the 
police from a perspective few persons conducting 
empirical research ever experience. 

He concluded that, for the officers, one of the most 
troubling aspects of their work was whedler dle credi­
bility of the victim was a relevant consideration in the 
decision to arrest on a complaint. Professor Uviller 
canle away from the experiment with the opinion that 
the police do not believe that the credibility of the 
victim is a consideration in the decision to arrest. It is 
only when the police officers have strong suspicions 
regarding the truth of the complaint that they may 
heSitate to arrest. Some of the conference participants 
proposed dlat the moral worthiness of the victim 
guided the discretion of the police more than any other 
single factor. All of the participants believed this was 
undeSirable. 

By analyzing problematic situations and 
their outcomes police officers can be 
better trained to handle the discretionary 
acts that are required of them. 

Professor David H. Bayley ofdle University of 
Denver's Graduate School of International Studies 
reported on research he and Professor Egon Bitters of 
BrandeiS University conducted on how police officers 
learn the skills of poliCing. Most police officers contend 
that because the daily situations experienced in their 
job are too diverse to be reduced to simple principles, 
training of the nature given in police academies is 
largely irrelevant. Bayley and Bitters take issue with this 
"experience is the only teacher" view of poliCing as a 
craft and attempt to demonstrate that scientific analysis 
of police experience can be translated into a form of 
guidance for training police officers. Professor Bayley 
described a system in which the experience gained by 
officers is broken down into dlree categories: goals, 
tactics, and presence. He contends that by analyzing 
problematic situations and their outcomes police offi­
cers can be better trained to handle the discretionary 
acts that are required of them. 

TIle deSirability of conducting scientific experiments 
in police discretion was the topic of a presentation by 
Lawrence W Sherman of the Police Foundation in Wash­
ington, D.C. Sherman points out that "[t]he police lack 
reliable knowledge about the effects of their discre-

There are four different senses of 
discretion: (1) discretion as wisdom; 
(2) discretion as managerial authority; 
(3) discretion as personal input; and 
( 4) discretion as power. 

tionary actions on suspects, victims, witnesses, and 
potential criminals." Scientific research that reveals the 
results of police discretion is becoming more common. 
A 1983 study in Minneapolis points out the usefulness 
and dangers of this type of research. Police officers in 
Minneapolis gave up the use of discretion in making 
arrest decisions in cases of simple domestic assault. The 
officers followed a random number formula to "decide" 
whether to (1) arrest the suspect, (2) order the suspect 
to leave, or (3) just talk to the suspect and then leave. 
Aldl0Ugh the sample group was so small (150 cases) 
that the results were not statistically valid, the results 
indicated that those arrested were only half as likely to 
repeat their violence during dle six mondl followup 
period. The research also concluded that arrest had 
virtually dle same deterrent effects for people of differ­
ent races and different economic and education levels. 

The suggestion dlat research of this nature was 
deSirable troubled several of the participants. The 
potential for misuse of data, indicating that for some 
crimes there is a significant difference between the 
responses of people of different races or economic 
levels, is obvious. Exercise of police discretion based 
on scientific analysis indicating such differences violates 
due process and equal protection rights in dle view of 
several commentators. Despite those dangers, Sherman 
concluded that the police will be better off with dle 
knowledge and that misuse of experimental data can be 
remedied. 

Professor Albert]. Reiss,]r. , of the yale University 
Department of Sociology compared two models of 
policing in his presentation on The Consequences of 
Compliance and Deterrence Models of Policingfor the 
Exercise of Police Discretion. Reiss examined the tradi­
tional dual function of police forces: first, as agents for 
punishing those who commit crimes in order to deter 
others; and second, as dle major actors in the effort to 

More scientific analysis of po lice actions 
will soon be available ... . How these data 
will be incorporated into police training 
and evaluation is unclear. 
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obtain voluntary compliance with the law. His general 
thesis was that a greater emphasis on the compliance 
model of law enforcement in the evaluation of police 
discretion will lead to an improvement in the operation 
of the criminal justice system. 

Professor Gregory Howard Williams of the Univer­
sity of Iowa College of Law concluded the first day's 
session with his presentation on the issue of whether 
police have the authority to develop rules and guidelines 
limiting discretion. His paper, entitled Police Rule­
making Revisited: Some New Thoughts on an Old 
Problem, evaluated the arguments concerning the 
constitutional and statutory basis for police rulemaking 
articulated in the writings of Professors Kenneth Culp 
Davis and Ronald Allen. 1 

The topiCS of the second session covered a wide 
range of subjects. The first presentation was by David 
Linnan of the law firm of O 'Melveny & Myers on Police 
Discretion in a Confidential European Administrative 
State: The Police of Baden-Wuerttemberg in the Federal 
Republic of Germany Linnan's paper outlined the con­
trast between the Germans' use of sanctions against 
police and the application by tlle courts in this country 
of the exclusionary rule. 

A paper from a different perspective was presented 
by Abraham Goldstein, Professor of Law at Yale Univer­
Sity Professor Goldstein exanlined the provisions of the 
federal Victim and Witness Protection Act of 1982 that 
provide for increasing the participation of the victims of 
"serious" criminal acts. The Act, among other things, 
provides for consultation with the victim by the prose­
cutor at four designated stages of the criminal process: 
(1) dismissal; (2) release of the accused pending judi­
cial proceedings; (3) plea negotiations; and (4) pretrial 
diversion program. The guidelines promulgated under 
the Act add five additional stages where consultation is 
required. 

One of the most troubling aspects 
of [police} work was whether the 
credibility of the victim was ... relevant 
... in the decision to arrest. 

Although tlle prosecutors are not required to accept 
the victim's views, Goldstein believes prosecutors are 
likely to be influenced. He feels the critical question 
is whether, given the prosecutors' discretion, hearing 
the victim's views will not only make tlle victim feel 
better but make the criminal justice system work more 
effectively. 

A controversial view of discretion in law enforce­
ment was proposed by Harold E. Pepinsky, Professor of 
Forensic Studies and East Asian Languages and Cultures 
at Indiana University, in his article entitled Better Living 

Through Police Discretion. Pepinsky contended that, 
practically by definition, law enforcement entails over­
whelming class bias because a class-blind law enforce­
ment system is impossible to construct. He asserted that 
the solution to this injustice is to increase the discretion 
given to the police while at the same time developing a 
system of accountability Participants at the conference 
expressed disagreement with the concept that a class­
blind law enforcement system was impossible to 
achieve. The concept proposed by Pepinsky, that rules 

Scientific research that reveals the 
results of police discretion is becoming 
more common. 

to curtail discretion and tllerefore eliminate biased 
enforcement of the law were undeSirable, was the sub­
ject of considerable dissent. 

Professor George Fletcher of the Columbia Univer­
Sity of Law concluded the conference program with his 
insights on some of the basic disputes about police 
discretion. Fletcher analyzed four theoretical constructs 
of discretion in his discussion, entitled Some Unwise 
ReflectiOns About Discretion. Fletcher's discussion 
returned the partiCipants from a detailed discussion of 
the issues of police discretion to a more generalized 
review of what discretion means in a variety of contexts. 
Fletcher's conclusion was that there are four different 
senses of discretion: (1) discretion as wisdom; (2) dis­
cretion as managerial authority; (3) discretion as 
personal input; and (4) discretion as power. What police 
discretion consists of depends on many factors , not the 
least of which is one's perspective. One of Fletcher's 
concerns is that the different meanings of discretion 
cause us to lose the capaCity to appreciate the 
distinctions. 

Whether or not one believes that police officers 
need to exercise greater discretion in carrying out their 
duties, it cannot be denied that more scientific analysis 
of police actions will soon be available. As the law 
enforcement agenCies of the nation come to depend 
more on computerized networks to assist with law 
enforcement activities, the data for empirical studies on 
the results of discretionary acts by police officers will 
become more readily available. How these data will 
be incorporated into police training and evaluation is 
unclear. Whatever the outcome, the research and ex­
change of ideas concerning police discretion presented 
at the conference will certainly contribute to tlle ability 
of policymakers to make educated choices on the dis­
cretion of law enforcement programs. 

1. See K. Davis, Police Discretion (1975), and Alle n, The Police and 
Substantiue Rulemaking· ReconCiling Pn'nciple alld E;,pedien C): 125 U. Pa. 
L. Rev 62 (1976). 
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The Duke Law Library: 
Its Changing Role 
RichardA Danner 
Director of the Law Library andAssociate Professor of Legal Research 

L
ike the law school it serves, the Duke Law 
Library could choose any of several dates to 
mark its beginnings. Some law books un­
doubtedly were included in the general library 

collection of Trinity College when Braxton Craven began 
lecturing on legal subjects in the mid-1850's. At the 
beginning of the twentieth century, separate space was 
created for law students in the general library, and by 
1908 the law collection was large enough to justify 
publication of a slim pamphlet under the title: "Cata­
logue of the Law Library of Trinity College." 

View from the Mezzanine 

The collection remained modest in size, however, 
until shortly before the library moved to its own quar­
ters in the new law building of Duke University in 1930. 
A determined effort over two years had tripled the size 
of the collection, and when classes began in the new 
building in September, over 12,000 volumes were on 
the shelves. In an early history of the library and its 
services, William R Roalfe, who had become law librar­
ian inJuly of 1930, noted that the total was "well above 
the minimum required by the Association of American 
Law Schools:'J 



DUKE LAW MAGAZINE / 42 

Lexis Terminal 

Today that collection has grown to over 340,000 
volumes and their equivalents in microform, and is 
overcrowding the space allocated for it in the law build- . 
ing opened in 1963. In addition to the growth of the 
collection, the fifty plus years of the law library's history 
as an independent library have been characterized by 
an accelerating rate of change in the nature of the 
library services offered to faculty, students, and others. 
Presently, as we consider our transformation into an 
"information society," and as information is published 
and stored in a variety of new forms, it can be argued 
that adaptation to change is overtaking growth as the 
driving force in law and other research libraries.2 

CHANGING SERVICES AND OPERATIONS 

In particular, we may be experiencing fundamental 
changes in the ways a library supports instruction and 
research, and in the ways library funding is allocated 
and spent. In the past, library budgets have grown in 
order to acquire materials for locally-held collections. 
As the collections grew larger and more complex, 
increased budgets were needed to provide larger staffs 
to organize the materials and to assist patrons in using 
them. A library's prestige rested almost exclusively on 
the size of its holdings of bound, hard copy material. 

There is no doubt that the hard copy research col­
lection will continue to be significant in marking the 
quality of the law library of the future. However, it is 
equally certain that otller, less easily quantifiable meas­
ures will begin to playa greater role than they have in 
the past. One reason for this is the continued growth in 

volume and cost of printed legal materials, and of 
materials from other disciplines needed for legal re­
search. It is no longer realistic for even the largest law 
library to assume that it can rely solely on its own 
collection to meet its patrons' every need. This realiza­
tion has led to various forms of cooperation among law 
libraries, and to increased reliance on data that is stored 
electronically at central locations outside the library, 
accessed through local terminals, and transformed into 
printed form on site for the user. It is forecast that more 
and more information will be available only in elec­
tronic or some other non-print format. 

This means that, in the future, greater proportions 
of library budgets will be spent to provide access to 
information stored elsewhere, rather than for the acqui­
sition of permanent local copies. Purchase of books, 
journals, and other traditionally published materials 
will not stop, but, increasingly, material will be made 
available in a variety of new formats and ways involving 
computers, telecommunications hookups, network par­
ticipation, new forms of document delivery, and new 
types of information services. It has been suggested that 
soon the library acquisitions budget will be better 
named the 'l\cquisitions and Access Budget." 

CHANGE AT DUKE 

How will these changes affect the Duke Law Library? 
At Duke, as well as in most other law libraries, the 
materials of legal research already are found in a shift­
ing mixture of paper, microform, and electronically 
stored data. Even the processes through which the 
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traditional material is acquired and cataloged are heav­
ily dependent on automation. 

The heart of the library remains its collection, cur­
rently ranked as the 23d largest in the country During 
his tenure as librarian between 1930 and 1946, William 
Roalfe labored to create the basis of an outstanding 
retrospective collection in AnglO-American law, and in 
materials from foreign jurisdictions, particularly West­
ern Europe. As befits a national law school, and a 
school supporting the research of renowned legal 
scholars, the collection today remains deep in primary 
source American materials, and boasts extensive current 
and retrospective collections of treatises in law and 
related subjects, and of legal periodicals. The holdings 
in English, Canadian, other commonwealth, and Euro­
pean materials are strong, as are those in international 
law and the laws of selected other foreign jurisdictions. 
The separate collection of u.s. federal government pub­
lications was recently given an "excellent" rating in an 
inspection by the Government Printing Office deposi­
tory program. 

Although the heavily-used primary source materials 
continue to be collected in hard copy (and often in 
multiple copies to meet student needs), increasing 
reliance is placed on their availability in other forms. In 
some cases, the collection has been augmented by 
acquisition in microform of materials that are either 
unavailable in paper or too costly in price or required 
space for hard copy purchase to be considered. Among 
these are the Records and Briefs of the u.s. Supreme 
Court and other courts, Supreme Court oral arguments, 

o 

several comprehensive sets of congressional materials, 
out-of-print treatises and journal runs, compiled legisla­
tive histories, and a variety of state and federal govern­
ment publications. Microform also provides back-up 
copies for material collected in hard copy, is used to 
preserve newspapers and other difficult-to-preserve 
material, and substitutes for little-used items available 
in both formats. The microform collection is supported 
by a variety of readers and reader/printers, and is 
accessed through comprehensive and detailed indexes. 

The accelerating development of full-text computer­
assisted legal research (CALR) systems, such as LEXIS 
and WESTIAW, has created not only a new approach 
to legal research, but provides immediate access to 
resources that both duplicate and complement the 
library's printed resources. Duke students and faculty 
have both systems available in the law library At the 
very least, knowing that a case or other document is 
available through a CALR terminal prevents the frustra­
tion caused by lost or missing library volumes. It also 
means that newly decided cases are available sooner 
than ever, and creates access to federal agency decisions 
and documents previously difficult to obtain and main­
tain in printed form. 

Computer-stored text also greatly enhances the 
library's ability to quickly deliver non-legal material that 
is too little-used and too expensive to be acquired in 
hard copy. Mead Data Central's NEXIS system, available 
through the LEXIS terminal, provides tlle full text of 
newspapers such as the New York Times and Washing­
ton Post, as well as the text of news magazines, and 

Reference Room 
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journals and newsletters in politics, economics, and 
business. Other services, such as Lockheed Corpora­
tion's DIAlDG system, offer more limited full-text con­
tents, but provide fast and comprehensive on-line 
indexing of published journals and scholarly material, 
enabling researchers to quickly identify material they 
need, whether it is held locally or must be borrowed 
from another library. 

Much borrowing of books or articles from other 
libraries is itself facilitated by the computer and the 
library's participation in the interlibrary loan network 
of OCLC, the On-line Computer Library Center. OCLC 
provides an on-line database of cataloging records for 
over ten million titles that is used by Duke and 6,000 
other libraries to prepare their local catalog records. 
Presently, nearly all the law library's orders for new 
books are placed through a University-wide automated 
system. Upon receipt, the books are cataloged and 
processed using the OCLC system. Catalog cards now 
are produced using OCLC; in the future, the standard 
card catalog likely will be replaced by easy to use 
terminals accessing records of the library's holdings. In 
the fall of 1984, initial testing began on an on-line 
system linking the catalogs of the libraries at Duke, the 
University of North Carolina at Chapel Hill , and North 
Carolina State University When the system is completed, 
law library users will have computerized access not 
only to the law library's holdings but also to those of 
other campus and area libraries as well. 

Now, as always, the library remains a central focus of 
law school life. Members of the staff are normally on 

duty from 8 a.m. to 12 midnight, and after-hours student 
access is available. During legal writing periods and 
before exams, many students use the library through­
out the night. 

The library staff currently includes eight professional 
librarians, a clerical staff of thirteen, and a number of 
student assistants. All members of the professional staff 
hold masters degrees in librarianship and four have law 
degrees as well. In addition to providing reference and 
research assistance to faculty and students, the law­
trained staff participates in the instructional program 
with courses in basic legal bibliography and other train­
ing in legal research techniques. The director and the 
assistant librarian also offer courses in the regular law 
school curriculum. 

In recent years the staff has published a series of 
subject research guides, a newsletter, and other publica­
tions that in 1984 were honored with the American 
Association of Law Libraries' Law Library Publications 
Award. Members of the staff have edited and contributed 
bibliographies for issues of Law and Contemporary 
Problems, and have contributed monographs and jour­
nal articles to the literature of law librarianship. Pres­
ently, AALLs quarterly journal, Law Library Journal, is 
edited at Duke. In addition to writing activities, staff 
members are active in the affairs of AALL and its South­
eastern Chapter. In November, the staff helped organize 
a Duke conference on international legal materials in 
conjunction with the University's Center for Interna­
tional Studies. 

As well as providing reference and instructional 
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services for students, the staff provides a variety of 
direct programs for faculty, including preparation of 
research bibliographies, and maintenance of on-going 
notification services to keep faculty aware of new publi­
cations and other developments in their fields of inter­
est. While the public service staff is highly visible to 
students and faculty, the technical services librarians, 
who are responsible for cataloging, acquisitions, serials 
control, and local automated systems, perform the less 
visible but essential tasks of organizing and maintaining 
the quality of the collection. 

The library also serves local area attorneys with its 
open collections and reference assistance, and assists 
lawyers throughout the state with a photocopying and 
mailing service. 

FUTURE DIRECTIONS 

Changes in information forms and in library ser­
vices make this an exciting time for libraries, and a time 
that is filled with opportunity As with any period of 
transition, however, today's library faces a number of 
conflicting pressures. 

At Duke, the primary problem is one of adequate 
space for library collections and for users of the re­
sources. In 1985, the library's area in the present build­
ing is overcrowded and is not configured to meet the 
current needs of faculty and students. The most obvious 
shortcomings of the present facility are seen in the 
cramped study areas. Almost as apparent are the tightly 
packed book stacks on each of the library's four levels. 

Within the confines of the present library, we have 

worked to improve those situations. During the past 
two years we have doubled our stock of large individual 
study carrels. Yet, as the collection grows, the space 
available for new seating declines. Without additional 
contiguous space, more material will have to be stored 
outside the library. In]anuary 1984, a small movable 
shelving unit, designed to hold about 15,000 volumes, 
was installed in a former classroom near the student 
locker-room. Although such facilities can be useful for 
storage of less-used and superseded materials, they do 
limit access to the materials stored therein. Access prob­
lems will be multiplied if more frequently used hold­
ings must be stored away from the library in the future. 

The combined impacts of a growing research collec­
tion and heavy student use of the library for research 
and study have created the need for more library space 
at Duke. Unless more of the library's holdings are to be 
removed from open stacks and placed in storage, an 
addition to the building is necessary. Traditionally, 
library additions have emphasized expansion space for 
growth in the hard copy book collection. In the late 
twentieth century the law library's book and serials 
collections will continue to grow, and to fill available 
space on library shelves. Yet acquisition of non-book 
materials will also increase, both to supplement and to 
replace hard copy resources. Growing collections of 
information captured in microform and in various elec­
tronic formats will require new methods of storage and 
new means of access. Because the exact configuration 
of the library in the year 2000 cannot be forecast with 
certainty, current library space planning should stress 

study Table 
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flexibility and the capability for adjustments to changing 
information technology and to the resulting changes in 
services demanded by the library's clientele. 

Certain continuing needs can be specified, however. 
They include: 

1. More Individual Study Spaces. Even with the 
recent purchase of 100 large study carrels, the law 
library can provide carrel seating for only about one­
quarter of the student body Most new law libraries, 
such as that at the University of Minnesota, can seat over 
50 percent of their students in carrels; Stanford has 
carrel seating for nearly three-quarters of its students. 
In addition to being greater in number, the library's 
carrels should be equipped to allow students to hook 
up portable computers and terminals, and microform 
readers. 

2. Conference Rooms. With the emphasis in the 
curriculum on first year writing projects and on upper 
class research tutorials and seminars, students need 
space for small group cooperative work within the 
library. Presendy, discussion groups can function only 
by disturbing other students involved in quiet study 

3. Computer Facilities. Full-text legal research sys­
tems such as LEXIS and WESTIAW will be used more 
frequently by more students in the future, as will other 

information services available through publicly acces­
sible computer terminals. The traditional card catalog 
of the library's holdings is likely to be replaced (at least 
in part) by an on-line computer catalog, providing faster 
and easier access to the holdings of this and other 
libraries. Personal microcomputers will be used for 
individual computer-assisted instruction and for other 
student purposes. Future space planning must take into 
account the need for more workspaces equipped to 
provide access to electronically stored information. 

4. Microform. The law library has long made sub­
stantial investments in collecting material in microfiche 
or film. Yet, despite the size and quality of the collec­
tion, the microform holdings are not adequately housed. 
Future planning requires space for a growing collec­
tion, as well as for reading and copying stations better 
designed to encourage and simplify use of the mate­
rials. Special regimes of temperature and humidity con­
trol should be established to ensure the long life of the 
collection. 

5. Other User Needs. Student use of the library is 
heavy throughout each 24-hour period, and the facilities 
designed 25 years ago are clearly overtaxed. Planning 
for the future could provide more copying machines on 
different levels of the building, adequate space for 
student word processing, facilities for handicapped stu­
dents, and internal elevators. 

The major needs are relatively easy to define. Others 
depend on how advances in technology affect legal 
education and research, and on the law school's own 
choices among priorities. As the possibilities increase 
for local storage of electronic data, library space may be 
needed for equipment to access, manipulate, and store 
optical disks and other machine-readable data in-house. 
Space for an expanded audio and video collection may 
be needed if the use of such material increases in the 
curriculum. Controlled space for the library's rare 
books collection may be seen as desirable, as maya 
separate faculty library 

In many ways the library is the most visible of the 
various attributes that determine the quality of a law 
school and its programs. Duke has a tradition of excel­
lence in law library service, extending from William 
Roalfe through his successors to the current staff. Its 
collection of traditional legal materials is extensive, as is 
its provision of modern information retrieval services. 
The future, however, depends not only on the continu­
ance of a longstanding commitment to library excel­
lence on the part of the law school administration and 
faculty, but on careful planning and on the development 
of new facilities capable of meeting the changing needs 
of faculty and students in the years ahead. 

1 Roalfe, The Duke Unil'ersity Law Libra/)': An Account of Its DeL'eiop­
ment, 35 Law Libr.J. 41 , 42 (1942). 

2 This shift in emphasis is explored in DeGennaro, From Growth to 
Change, From Acquisitions to Access: The ReseardJ LibralJl of the Future, 
Library Issues, March 1983, at [3]. 
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Building Alterations 

I
n 1962, with a faculty numbering 11 and a 
student body of 230, the Duke University School 
of Law moved from its gothic home on the West 
Campus to a new brick structure which stood 

near several undergraduate science buildings on a 
wooded Science Drive. This move was the culmination 
of nearly ten years of careful planning and aggressive 
fundraising. The idea for a new building came in 1951, 
when Dean]oseph H. McClain,Jr. , convinced University 
Trustees that the facility, which had seemed so adequate 
in 1930, could no longer accommodate the 130 students 
and 100,000 library volumes it housed. With a $250,000 
commitment from the Trustees and subsequent funding 
from the Duke Endowment the idea for a new building 
slowly became a reality When the building was com­
pleted at a cost of $1 ,668,000, it boasted a tota1101,924 
square feet of floor space and an interior design which 
made provisions for the many functions a law school 
serves. With spacious lecture rooms, ample office space, 
and a library with room to spare, then Dean Elvis R. 
Latty, who had been instrumental in seeing the building 
through to completion, declared: 

The new building and the generous space available 
should give us full opportunity for the development of 
the law school's potential. 

Twenty-three years later, the law school's 35 person 
faculty and student body of 556 are making due in clearly 
cramped quarters. Each summer, the building endures 
its own brand of "space wars;' as professors, visiting 
lecturers, placement officials, support staff, and student 
groups all jockey for a little more of its dwindling room. 
However, with the creativity and persistence of Dean 
Carrington and the Faculty Committee on Buildings and 
Grounds, the law school's many constituents continue 
to make do. 

The past few years have seen a variety of changes 
that have relieved space pressures in several areas. 
The basement area, once used primarily for storage and 
locker space, now houses all of the journal offices, and 
a new, smaller court room. After removing the Duke Bar 
Association office and the videotape room from the 
basement, the Dean expanded the offices of Law and 
Contemporary Problems and The Alaska Law Review. 
The television lounge became a locker room, and the 

New Small Court Room 



New Seminar Roam 

New Picnic Grounds 

DUKE lAW MAGAZINE / 48 

former locker room became a new food services area 
and lounge. This improvement greatly reduced conges­
tion in the Brown Lounge, the former Green Lounge, 
which is scheduled to undergo another face lift some­
time next year. The former Duke Law Journal offices 
are now occupied by Professor Hutchinson as well as 
the Assistant Dean for Alumni Affairs and Development 
and the fledgling Private Adjudication Center. The Duke 
Law Journal currently occupies space adjoining a new 
smaller moot court room in the basement. 

On tlle main floor, the famous "fishbowl" area 
behind the reception and mail desk, which was once 
used for a student lounge and weekly student-faculty 
coffee hours, is now occupied by two staff members 
and Professors James D. Cox and Melvin G. Shimm. The 
Dean's Office and the corridor which runs from the 
entrance area to the back stairs have been renovated 
and recarpeted. 

Change is still more evident, however, on the second 
floor of the law school. Classrooms 213 and 214 have 
been renovated in recent years and now provide com­
fortable, functional seating, tiered rows of desks, and 
carpeting. The atmosphere of the rooms is further 
enhanced by the addition of various works of art. Room 
213 houses three prints, including Nissan Engel 's 
"Pegasus" and two screen prints of stone figures from 
the Mayan Period, as well as a red broche given to Dean 
Carrington by the government of the People's Republic 
of China while on a recent visit there. The former 
works were given to the law school by alumnus Ralph 
Lan1berson of the Class of 1942. The Latty Moot Court 
Room was refurbished and reduced in size to provide 
for a new seminar room and three small conference 
rooms, which also function as work areas for the Duke 
Bar Association, the Moot Court Board, and the Dean's 
AdviSOry Council. The area once occupied by the World 
Rule of Law Center is now predominantly a general 
faculty office area. Former seminar rooms 201 and 220 
serve as office space for the law school support staff. 
Work room 204 is now the Larson Conference Room. 
This room is adorned by another Engel work con­
tributed by Mr. Lanlberson. The halls of tlle second floor 
classroom area include several four-person study tables 
where students can lunch before class or confer while 
studying. 

The faculty lounge, in the far righthand corner of 
the second floor office area, is the faculty's number one 
"getaway" place during school hours. This modest but 
functional space contains one of the law school's true 
art treasures: a calligraphy done on the occasion of the 
70th anniversary of the "Xin-hai Revolution;' the 1911 
revolution led by Dr. Sun Yat-sen which overthrew the 
Qing Dynasty It was presented to the law school by 
student Shi Xi-min of Beijing, China in 1982, with the 
compliments of Chang Xu, the ChiefJustice of the 
Supreme People's COurt of Beijing. 

The grounds and facade of the law school have 
remained vil1ually unchanged over the past twenty-five 
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years. In the rear of the law school, a volleyball net and 
sand playing surface are a testament to the continued 
interest in the pastime by students anxious for a quick, 
albeit competitive, change of pace. A small picnic area 
with benches and tables has been carved out of the 
pine forest on the west side of the building. This area is 
frequently used by students for eating lunch or for 
outdoor meetings. 

With volumes growing in number daily and more 
students in search of study space, the library remains 
the most vivid example of overcrowding and the creative 
use of space at the law school. Built to hold 275,000 
volumes, it now houses 340,000. Constant reorganiza­
tion of the main floor has made room for additional 
study carrels and work tables. The basement areas are 
now filled with open carrels, as well as books. The 
former typing room on the basement level is now a 
conference room/photocopier room combination. Sev­
eral of the adjacent closed carrels are now used for 
typing areas. Within the library's cramped confines, one 
can find various art works, the most prominent of 

Room 213 

which is located in the entrance hall. The piece, entitled 
"The Bystanders;' is a standing wood carving created by 
Frank Smullen. It was given to the law school by Dean 
Carrington. 

The Bystanders 

Faculty Lounge 

- .---. --- -





VOL. 3, NO.1 / 51 

BookReview 

Legal Reasoning 
Martin Golding 
Legal Reasoning (Alfred A Knopf, 1984) 

In Legal Reasoning, Martin 
Golding inquires into "the 'logic' of 
judicial decisionmaking." The book 
analyzes the kinds of arguments 
judges give "frequently in written 
form, in support of the decisions 
they render." Golding's book applies 
to judicial opinions the methods of 
formal logic in a manner which 
would be unfamiliar to most law stu­
dents and practitioners. Golding's 
approach is, however, well-suited to 
the book's purpose. The book is 
intended for use in law-related under­
graduate philosophy courses. 

Golding has divided each chapter 
into a 'text' section, which provides 
the author's analysis of one or more 
aspects of legal reasoning, and a 
related 'materials' section, consisting 
of excerpts from judicial opinions, 
and scholarly essays, together with 
questions for in-class discussion and 
writing asSignments. While most of 
the judicial opinions in the book 
stand for outdated propositions of 
law, the opinions all offer "good illus­
trations of significant facets of legal 
reasoning." The book's dual structure 
maximizes its educational value, first 
introdUCing students to the nature of 
legal arguments, then offering stu­
dents an opportunity to examine for 
themselves the arguments contained 
in actual opinions. As a supplemental 
benefit, Legal Reasoning also 
acquaints undergraduates with the 
concept of tort, the principle of stare 
decisis, the distinction between ques­
tions of law and of fact, and also 
provides a short but useful explana­
tion of standard legal citation form. 

In Chapter I, "The Study of Legal 
Reasoning;' Golding meets criticisms 
that the study of judicial reasoning is 

pointless-because the real reasons 
for judges' decisions are often absent 
from their opinions, making judicial 
opinions nothing more than ration­
alizations. To do so, Golding draws a 
distinction between "explanatory" 
and "justifying" reasons for a deci­
sion. Golding offers the non-legal 
example of a professor who fails a 
student's term paper because the stu­
dent has been particularly obnoxious 
during class. The professor returns 
the paper, however, with a detailed 
list of criticisms (poor organization, 
unsupported conclUSions, etc.). If the 
student takes the case before a faculty 
review committee, the committee 
will not focus on the "real" reasons 
for the failing grade but rather on 
whether the professor's criticisms of 
the paper were valid, and thus a suf­
ficient justification for the failure. 

Golding draws a distinction 
between ({explanatory}) and 
)ustijying}) reasons for a 
decision. 

Factors of personal psychology 
and personal prejudice may be the 
underlying (explanatory) reasons 
why a judge reaches a particular deci­
sion in a given case, but in a judicial 
opinion, the judge must provide 
reasons which show the decision to 
be the correct one. Legal reasoning 
is thus the essence of our legal 
system. Reasoned decisions are 
"attempts at rational persuasion;' 

efforts to convince lOSing parties and 
society at large that the judge has not 
acted arbitrarily, that his exercise of 
authority has been legitimate. More­
over, because judicial opinions state 
which facts in a given case were 
legally Significant, they enable indi­
viduals who were not parties to the 
case to plan their actions so as to 
keep them within the law. Finally, 
Golding notes, a legal system based 
on precedent can only exist where 
judges provide reasoned arguments 
for their decisions, for it is these 
reasoned arguments which become 
precedent. Thus, the study of legal 
reasoning is a significant one. 

In Chapter II, "Types of Legal 
Argument;' Golding reintroduces the 
reader to the concept of the formally 
valid argument (its conclusion neces­
sarily follows from its premises) and 
to deductive and nondeductive argu­
ment. In a deductive argument "the 
premises claim to be sufficient 
grounds for accepting the conclu­
sion:' A deductive argument is a 
sound one only if all its premises are 
true and its form is a valid one. (One 
example of a sound deductive argu­
ment: All ruminants are mammals; all 
elks are ruminants; therefore, all elks 
are mammals.) By contrast, in a non­
deductive argument, the premises, 
even when true, can do no more 
than establish the conclusion as more 
likely to be true than false. An 
example of nondeductive argument 
often used by judges is the argument 
by analogy: x has characteristics F, G; 
y has characteristics F, G; x also has 
characteristic H; therefore, y has 
characteristic H. 

In Chapter II Golding next dis­
cusses the kinds of reasons judges 



offer (implicitly or explicitly) for 
accepting as true the premises of the 
arguments in their judicial opinions. 
He does so by analyzing several old 
opinions. InJoynerv.Joyner; 59 N.C. 
322 (1862), the North Carolina 
Supreme Court denied a wife's peti­
tion for divorce which alleged her 
husband had horsewhipped her but 
did not specify the circumstances sur­
rounding the beating. The court 
stated that because there were some 
circumstances in which a husband is 
justified in beating his wife, the peti­
tion did not, as a matter of law, state 
sufficient grounds for divorce. The 
reason underlying the premise "there 

A legal system based on 
precedent can only exist 
where judges provide 
reasoned arguments for 
their decisions. 

are some circumstances in which 
wife-beating is justified;' Golding 
terms a "goal-oriented" reason. To 
support its premise, the court, 
impliCitly, made the following argu­
ment: preservation of the family is a 
goal the law ought to promote; a 
husband's right to use force to make 
his wife behave is a necessary means 
to this goal; therefore, unless there 
are countervailing considerations, the 
law ought to recognize this right to 
use force. 

Golding next considers two early 
twentieth-century opinions which on 
substantially the same facts arrived at 
opposite conclusions on whether a 
legal right to privacy exists. ("In each 
case the plaintiffs picture was used 
without permission to advertise a 
product.") In Roberson v. Rochester 
Folding Box Co., 171 N.Y 538 (1902), 
the court found that there was no 
legal right to privacy and concluded 
as a result that a cause of action did 
not lie. The court employed what 
Golding terms a "rights-oriented" 
reason in support of the premise that 
no right to privacy exists. A rights­
oriented reason, Golding notes, 
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refuses to recognize a primary right 
because it would necessitate 
acknowledging subsidiary legal rights 
which the court does not want to 
recognize. Thus, in Roberson, the 
court reasoned that recognition of a 
right to privacy would require recog­
nition not only of a right not to have 
one's picture used in advertising 
without permiSSion, but also of a 
right not to be gossiped about. 
Because no such right not to be gos­
siped about existed, there could be 
no right to privacy: 

Conversely, in Pavesich v. New 
England Life Insurance Co., 122 Ga. 
190 (1904), the court concluded that 
because there was a right to privacy, a 
cause of action did lie. In support of 
its premise that there was a legal 
right to privacy, the court found that a 
natural right to privacy existed and 
that such a right could only be pro­
tected by legal recognition. Golding 
views this sort of subsidiary argument 
as Simultaneously rights-oriented 
and goal-oriented. 

The fact that the two opinions 
could reach opposite conclusions 
and yet, Golding argues, both appear 
reasonable, goes to the question of 
"coherence" ("the law seems to allow 
that two incompatible statements of 
law can each be justified:'). This 
issue, Golding notes, is beyond the 
book's scope. 

The remainder of the chapter 
provides materials which amplify 
Golding's discussion of legal argu­
ment. He reprints excerpts from the 
classic Warren and Brandeis law 
review article which first suggested 
the right to privacy: Golding then 
offers portions of six legal opinions 
each presenting a challenging ques­
tion of law (e.g., does the joint owner 
of a bank account have a right to the 
entire account after he murders the 
other joint owner?). Golding asks the 
student to analyze each case using 
the methods he presented in Chap­
ter II. 

In Chapter III, "Precedent and 
Analogy," Golding discusses the sig­
nificance of precedent in our legal 
system and "the role that arguments 
from analogy play in the use of 
precedent in legal reasoning." Courts 

rely on precedent because justice 
requires that like cases be treated 
alike, that an individual's expectation 
that his case will be resolved in the 
same way as similar cases not be 
frustrated. By providing predictabil­
ity in the law, a system based on 
precedent also enables individuals to 
plan their actions more effiCiently 
Nonetheless, "[ t ]he principle of fol­
lowing precedent is not a rigid doc­
trine ... the way in which courts 
handle precedents allows for their 
extension to new subject matter and, 
as well, their restriction to a limited 
range." In this process, arguments by 
analogy playa crucial role. Their 

By providing predictability 
in the law, a system based 
on precedent ... enables 
individuals to plan their 
actions more efficiently. 

function, Golding notes, can be 
viewed as one of classification. When 
a court argues by analogy, it asks "is X 
a Y for certain legal purposes?" (e.g., 
should bees be treated as domesti­
cated animals for importation tax 
purposes?). 

The fact that argument by analogy 
is central to the system of precedent 
raises a problem of logic. As noted 
above, Golding states in Chapter II 
that in nondeductive arguments­
including arguments by analogy­
the premises can do no more than 
establish the conclusion as more 
likely to be true than false; yet courts 
rely on argument by analogy to estab­
lish conclusions as unqualifiedly true. 
Golding states that they are justified 
in doing so because legai argument 
by analogy is "normative" and em­
ploys "practical reasoning" (Le., 
because it deals with how a court 
ought to decide a given case and why 
the court has reached its particular 
decision). Reduced to symbols, a 
legal argument by analogy thus 
appears as follows: x has characteris­
tics F, G; Y has characteristics F, G; x 
also has characteristic H; F and G are 
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characteristics which are relevant to 
possessing characteristic H; unless 
there are countervailing considera­
tions of equal importance, y has 
characteristic H; there are no coun­
tervailing considerations of equal 
importance; therefore, y has charac­
teristic H. Given the truth of its 
premises, Golding demonstrates, a 
legal argument by analogy neces­
sarily yields a true conclusion. 

Golding reveals this form of argu­
ment at work in the opinion Adams v. 
NewJerseySteamboatCo., 151 NY 
163,45 N.E. 369 (1896), in which the 
question of law presented was 
whether steamboat proprietors 
should be strictly liable for theft of 
possessions from passengers' rooms 
in the same manner in which inn­
keepers were, at that time, strictly 
liable. The court proceeded as 
follows: 

(i) A hotel guest procures a room 
for personal use, and his money and 
personal effects are highly subject to 
fraud and plunder from the pro­
prietor. (ii) A steamboat passenger 
procures a room for personal use, 
and his money and personal effects 
are highly subject to fraud and 
plunder from the proprietor. (iii) A 
hotel guest's proprietor has a 
stringent responsibility, such that 
the proprietor is liable, without 
proof of negligence, if money is 
stolen from the guest's room. (iv) 
Procuring a room for personal use 
and having one's money and per­
sonal effects highly subject to fraud 
and plunder from one's proprietor 
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are reasons for the proprietor's hav­
ing such a stringent responsibility 
( v) If there are no countervailing 
considerations of equal importance, 
a steamboat passenger's proprietor 
is liable, without proof of negli­
gence, if money is stolen from the 
passenger's room. (vi) There are no 
countervailing considerations of 
equal importance. (vii) Therefore, a 
steamboat passenger's proprietor is 
liable, without proof of negligence, 
if money is stolen from the pas­
senger's room. 

Legal argument by analogy 
is ((nonnative" and employs 
(jJractical reasoning." 

(The analogy here is, of course, that 
for a certain legal purpose, a steam­
boat should be treated as a "floating 
inn."). Golding notes that when a 
court weighs "countervailing con­
siderations" (typically those of public 
policy) it engages in the familiar 
process of balancing which is essen­
tial to establishing its opinion as a 
correct one. 

Towards the end of the chapter, 
Golding prints excerpts from the 
famous line of New York cases, begin­
ning with Thomas v. Winchester; 6 
NY 397 (1852), and culminating in 
MacPherson v. Buick Motor Co., 217 
NY 382; 111 N.E. 1050 (1916), which 
overturned the rule that a manufac-

turer owed no duty of care to a party 
with whom he had no privity of con­
tract. The cases provide a vivid 
example of how courts apply legal 
argument by analogy to extend and 
restrict precedent. lbomas v. Win­
chester created a judicial exception to 
the privity of contract rule as regards 
the manufacture of an "imminently 
dangerous object" (in lbomas, a jar 
of poison). Through a series of subtle 
redefinitions of "imminently dan­
gerous object" subsequent cases 
expanded the concept to include 
objects (e.g., a soda bottle in Torgesen 
v. Schultz*) which were not dangerous 
in and of themselves, but only when 
manufactured negligently. Thus in 
MacPherson, Cardozo found an auto­
mobile manufacturer liable for a 
defective wheel despite the fact that 
no contract existed between the 
manufacturer and the plaintiff. The 
leading authority for the privity of 
contract rule, the 1842 English case 
Winterbottom v. Wright had held the 
manufacturer of a defective mail 
coach free from liability on substan­
tially similar facts . Thus through the 
use of precedent and analogy, the 
judicially created exception ulti­
mately consumed the rule. As 
Golding notes, "[ t ]he doctrine of 
precedent and the employment of 
the technique of analogical argument 
enable the law to meet two societal 
demands, stability and change:' 

°192 N.y. 156,84 N.E. 956 (1908). 
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SPECIALLY NOTED 

Obituaries 
Death of a Young 
Preservationist 
In late January, 1984, Carolyn Jean 

Hamm, '79, an expert in the field of 
historic preservation law, died in 
Arlington, Virginia. (As of this writing, 
the individual indicted for Hamm's 
murder has received a continuance 
in order that tests may be performed 
to determine his competence to stand 
trial.) In her life, Carolyn Hamm was 
unusually successful in combining 
an interest in art and architecture 
with an interest in law and an interest 
in teaching with an interest in prac­
tice to build a career of lasting benefit 
to her students, her clients, and to 
the American historic preservation 
movement. 

Born in Plainfield, New Jersey, in 
1951, Carolyn Hamm graduated from 
Princeton University in 1973. At 
Princeton, Hamm wrote her senior 
honors thesis on a topic in American 
Architectural History, and received 
her BA degree, magna cum laude, 
in Art History. Hamm did graduate 
work at Cornell University, receiving 
her MA degree in 1975 in the His­
tory of Architecture and Urban 
Development and in Preservation 
Planning. 

In 1975, Carolyn Hamm entered 
Duke Law School. At Duke Law, 
Hamm excelled academically (also 
finding time to pursue an interest in 
photography and to take classes in 
pottery). Hamm went to law school, 
at least in part, out of a sense that a 
law degree would better enable her 
to establish a career in historic 
preservation. Historic preservation­
efforts to preserve historic and archi­
tecturally significant buildings and 

Hamm 

areas-had been in existence in one 
form or another for decades. (Cities 
such as New Orleans and Charleston, 
South Carolina, enacted preservation 
ordinances in the 1930's. By the 
1970's Virtually every state had passed 
enabling legislation for local preser­
vation ordinances, and hundreds of 
such ordinances had become law.) It 
was in the late 1970's, however, that a 
marked expansion in American 
preservation activity occurred, due in 
large part to judicial and legislative 
action by the federal government. In 
Penn Central Transportation Co. v. 
New York City, 438 U.S. 104 (1978), 
the Supreme Court upheld a deci­
sion by the New York City Landmark 
Preservation Commission barring 
construction of a skyscraper atop 

Grand Central Terminal. In so hold­
ing, the Court removed the uncer­
tainty which had existed as to whether 
local preservation controls consti­
tuted a valid exercise of the police 
power. Meanwhile, Congress, begin­
ning with the Tax Reform Act of 1976, 
gave a strong economic impetus to 
historic preservation by providing 
tax incentives for the rehabilitation 
of landmark structures. As historic 
preservation came of age in the late 
1970's, historic preservation law grew 
into a defined practice area, one 
increasingly in demand. 

After receiving her ].0. degree, 
with distinction, in 1979, Hamm 
joined the Washington, D.C., law firm 
of Wilkes , Artis, Hedrick & Lane, 
Chartered. The firm, which had since 
its first years enjoyed an active land 
use practice, hired Hamm as a prac­
ticing historic preservation lawyer, 
having determined that, with the 
growth of local restrictions on the 
demolition of historic buildings and 
the institution of federal preservation 
tax incentives, its developer clients 
needed the services of an attorney 
with preservation expertise. 

Hamm was exceptionally well­
qualified for the job, both by virtue 
of her education and her employ­
ment experience. (Hamm had spent 
1976-77 working in Washington, 
D.C. , at the National Trust for Historic 
Preservation, at the Historic Preser­
vation Office of the General Services 
Administration, and at the National 
Register of Historic Places, U.S. 
Department of the Interior.) 

Perhaps Hamm's greatest talent 
in her practice at Wilkes, Artis was 
in finding a middle ground between 
developers who, with their focus on 
the bottom line, would initially prefer 



demolition of older buildings, and 
those historic preservationists who 
were reluctant to approve alteration 
of historic structures. 

The area of preservation tax 
incentives offers one example of 
Hamm's ability to find this middle 
ground. Hamm made developers 
aware that, because of the federal tax 
incentives, rehabilitating a landmark 
building could, frequently, be as cost 
effective as demolishing it. She over­
saw the process of having clients' 
b.uildings listed on the Department 
of the Interior's National Register of 
Historic Places, obtained Interior 
Department certification for clients' 
buildings listed on the Department 
of the Interior's National Register of 
Historic Places and obtained Interior 
Department certification for clients' 
proposed rehabilitation of those 
structures (consistent with their 
historic character)-both steps were 
necessary in order to receive the 
preservation tax benefits. The appli­
cations process drew both on her 
skills as lawyer-advocate (including 
her superb sense of what types of 
development projects were feasible 
politically) and her extensive archi­
tectural and historical expertise (her 
ability to identify and describe the 
architecturally and historically 
important features of a building, her 
knowledge of what constituted good 
workmanship and who the masters 
of a given style were). 

Among the projects on which 
Hamm worked during her years at 
Wilkes, Artis were ones involving 
the National Savings and Trust Build­
ing, the Army-Navy Club, and the 
Demonet Building. In the Demonet 
project, the developer preserved the 
exterior of the building almost in its 
entirety (while building a compat­
ible new structure adjacent to 
the old). 

Hamm had long had an interest 
in teaching (she was, for example, a 
teaching assistant during her years at 
Cornell). Thus, in 1981-82, she took a 
leave of absence from Wilkes, Artis 
to accept a temporary position at the 
University of Vermont as visiting Asso­
ciate Professor and Acting Director of 
the Graduate Program in Historic 
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Preservation. At the UniverSity of 
Vermont, Hamm taught courses in 
preservation history, planning, and 
advocacy. Her teaching drew heavily 
on the insights she had gained as a 
practicing lawyer, was marked by its 
real-world focus (Hamm, for instance, 
staged mock hearings before a local 
preservation board). Hamm's stu­
dents went on to careers in historic 
preservation throughout the United 
States (one student is now a research 
associate at the National Trust for 
Historic Preservation, another is 
working for a preservation architect 
and still another is employed by a 
preservation developer). 

After her year in Vermont, Hamm 
returned to her practice at Wilkes, 
Artis. Hamm's tragiC death ended her 
career just as her reputation in his­
toric preservation law was becoming 
national in scope. 

At its 5th Reunion this past 
October, Duke Law School's Class of 
1979 began plans for a memorial, at 
the Law School, to Carolyn Jean 
Hamm. Proposals include a memo­
rial scholarship, an annual prize for 
outstanding student work in historic 
preservation, and donation in 
Han1m's memory of an artistic work. 

Albert}. Esgain 
AlbertJ Esgain, class of '43, passed 

away November 2, 1983, in Naples, 
Florida, where he had resided since 
his retirement in 1976. A native of 
Maumee, Ohio, Mr. Esgain received 
his B.S. in education, as well as an 
MA in history from Ohio State Uni­
verSity before attending Duke Law 
School. His education did not end 
when he received hisJD. degree, 
however; he also earned an Il.M. 
from George Washington University, 
a diploma in international law from 
Cambridge, and a certificate in inter­
national law from the Hague. After 
his graduation from Duke Law School 
in the spring of 1943, he passed the 
South Carolina bar prior to being 
inducted into the U.S. Army in August 
1943. He also served the Army in 
Europe from 1946 to 1953; among 
the increasingly responsible posi-

tions he occupied during those years 
were Assistant Chief of the Military 
Justice Division at Headquarters 
EUCOM and Special Consultant to 
the Judge Advocate General of the 
Army on public and private interna­
tionallaw. Returning to the United 
States in 1953, he served for fifteen 
years at the Pentagon as Assistant 
Chief of the International Affairs Divi­
sion of the Judge Advocate General 's 
Office-the top civilian position in 
that division. In 1968, Mr. Esgain 
returned to Germany, where he 
served as Legal Advisor to Headquar­
ters EUCOM until his retirement. Mr. 
Esgain's expertise in international 
law, particularly as it related to d1e 
involvement of the U.S. Army, earned 
him many awards, including two gold 
medals and the Rockefeller Public 
Service Award. 

Walter}. Sidor, Sr. 
Walter J Sidor, Sr., class of '35, 

died October 1,1984, in Hartford, 
Connecticut, after serving for over 40 
years on the bench. Judge Sidor, a 
native of Hartford, graduated from 
Trinity College in Hartford before 
entering Duke Law School. After 
graduating from Duke, he returned 
to his native city, where he prac­
ticed law until 1939, when he was 
appointed assistant clerk of the Hart­
ford Municipal Court. He was ap­
pointed a judge of the Municipal 
Court in 1943, and became a judge in 
the Court of Common Please in 1954 
and a Superior CourtJudge in 1966. 
Judge Sidor, the first Polish-American 
to be appointed to a statewide court 
in Connecticut, continued his service 
on the bench past the normal retire­
ment age. From 1977 until 1982, he 
served as a senior judge on the 
Superior Court and, upon reaching 
the mandatory retirement age of 
70 in 1982, he chose to become a 
referee, presiding over civil cases. 
AmongJudge Sidor's numerous civic 
activities were his active involvement 
in the Polish-American community 
and his twelve years of service on the 
Republican Town Committee. 
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Alumni Activities 

John A. Reed,Jr. 
Judge John A Reed,Jr., class of 

'56, announced in October that he 
was stepping down from the position 
of U.S. District CourtJudge for the 
Middle District of Florida to return to 
private practice. Reed, who served 
for six years as a state appellate court 
judge before being appointed to the 
federal bench in 1973, has handled 
his duties on the bench in such an 
outstanding manner that attorneys in 
his district spoke of his resignation as 
"a tragedy" and "a disaster." Judge 
Reed's departure from the bench 
does not, however, signal his depar­
ture from the Orlando, Florida area; 
he will become a partner in the 
Orlando firm of Lowndes , Drosdick, 
Doster & Kantor on February 1, 1985. 

Gary S. Stein 
Gary S. Stein, class of '56, has 

been nominated for appOintment to 
the Supreme Court of New Jersey 
During his law school career, Mr. 
Stein served as associate editor of the 
Duke Law Journal and as a research 
assistant for the U.S. Senate's antitrust 
and monopoly subcommittee; he was 
elected to the Order of the Coif upon 
graduation. After leaving law school, 
he worked in a Manhattan, N.Y , firm 
dealing with corporate antitrust and 
financial problems; he has since 
served as municipal attorney for 
Paramus, N)., counsel to the New 
Jersey Election Law Revision Com­
mission, and attorney for the Teaneck 
Board of Adjustment. Since 1981, he 
has been New Jersey's Director of 

Policy and Planning, where he has 
worked to end prison overcrowding, 
create a stable financial source for 
transportation, and develop New 
Jersey's new science and technology 
program. If Mr. Stein's nomination is 
confirmed, one of his colleagues on 
the New Jersey Supreme Court bench 
would be another Duke Law School 
graduate, Robert Clifford, class of '50. 
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