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Editor's Column 

When I was first asked to join 
Joyce in editing this magazine, my 
chief concern was how we could 
continue to find enough material to 
fill two 48-page issues each year. One 
year later I fmd that one of our big­
gest problems is what to do with all 
the material we have: our piles of 
articles and lists of topics just keep 
growing. In fact, even with this 
expanded 56-page issue, we were still 
forced to hold out three articles for 
the next issue. The moral here-if 
there is one-is that one should 
never underestimate the richness of 
the intellectual life of the law school; 
for this issue we were presented with 
articles by faculty, students, and visit­
ing scholars. 

The theme for this issue had its 
genesis in Professor Karst's Currie 
Lecture last November. We felt that 
our readers would be as fascinated as 
was his audience by his ideas about 
the relationship between women's 
view of the world and traditional 
constitutional law. Then during the 
week after the Currie Lecture another 
visitor to the law school, Professor 
Sanford Levinson of the University of 

Since many of the articles in this 
issue deal with issues traditionally 
considered to be "women's issues;' 
we felt that a cover which featured 
women was particularly appropriate. 
The woman on the left is Peg Hutch­
inson, whose husband, Bill, is a 
Senior Lecturer in Law and the author 
of the Book Note on p . 54. Gwynn 
Swinson, on the right, is Assistant 
Dean for Admissions and Lecturer in 
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Texas School of Law, presented a talk 
to the faculty that also dealt with the 
theme of relationships-this time in 
the context of the lines drawn by the 
law in determining which relation­
ships are "worthy" of testimonial 
privileges. With those two articles in 
hand we had a working theme for 
the issue-relationships and the law. 
This theme suggested many other 
possibilities for using material cur­
rently being produced at the law 
school, like Professor Kate Bartlett's 
piece on non-exclusive parenthood 
(p. 13) and a student article on 
divorce mediation (p. 41). And we 
had finally found the ideal place for 
Bill Reppy's article on community 
property law in the U.S. Supreme 
Court (p. 26), an article which we had 
been saving until we found the most 
appropriate issue for it. 

While many of you will be familiar 
with Bill Reppy's expertise in com­
munity property law, you may not 
know that Kate Bartlett, who began 
teaching in the clinical program at 
Duke, now also teaches family law, 
public school law, and a seminar on 
the representation of children. Pro-

Law. Peg and Gwynn were photo­
graphed at last year's alumni week­
end: their obvious enjoyment, along 
with the calendar of activities on the 
inside back cover, should serve as 
an inducement to those of you 
undecided about attending this 
year's reunion. 

Other noteworthy photographs in 
this issue include the two pictures on 
pages 39 and 40, which feature Kate 

fessor Sara Beale, who has also taught 
family law, specializes in criminal law 
and procedure. Before coming to 
Duke, Beale served in the Office of 
Legal Counsel at the Department of 
Justice and in the Solicitor General 's 
Office, where she developed a dif­
ferent perception of the community 
property cases than that of Bill Reppy. 
Her comments on his article appear 
on page 34. 

We have divided our articles 
about law and relationships into two 
groups this time. Although we feel 
that all of our articles say something 
about relationships-especially 
familial relationships-and the law, 
the three articles which we con­
sidered more theoretical in nature 
are in the first section, while the 
more pragmatic articles occupy the 
second section. Two other pieces 
which have something to say about 
relationships, and a great deal to say 
about law and mediCine, have been 
deferred until the next issue, thus 
giving us one theme for that issue. 
We would welcome alumni contribu­
tions on that topic, as well as on other 
topics of interest. 

P.L.c. 

Bartlett, convenor of the Law and 
Contemporary Problems conference 
on Children with Special Needs, talk­
ing to a local elementary class about 
primary elections in North Carolina. 
Also,]oyce's son Barak, is one of the 
children shown on page 14; the un­
identified young lady to his left also 
attended last year's alumni reunion. 
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Woman's Constitution 
Kenneth 1. Karst* 

Any law teacher invited 
to lecture in a series 
named for Brainerd Currie 
is bound to feel mixed 
emotions. Of course the 
invitation is immensely flat­
tering, but it is also intim­
idating, when you consider 
the standard set by Brain­
erd Curries scholarship. 
About twenty years ago, 
when Paul Carrington and 
Bill Van Alstyne and I were 
junior members of the 
Ohio State law faculty, I 
was assigned to teach the 
course in conflict of laws. 
It was an eXCiting time in 
that field; the Currie Revo­
lution was under full sail. 
It was great fun to teach 
conflicts in those days, as 
it must have been fun to 

qualification save that they 
are not women." 

be a cartographer in the 
days of Columbus. In con­

Kenneth L. Karst 

I plead guilty to both 
charges. There is vanity in 
taking this podium, and I 
do desire to convert. Fur­
thermore, I claim no spe­
cial qualification for this 
task. Men and women 
often live in different 
worlds, and no man can 
know what it feels like to 
be a woman. Fortunately, 
any man who wants to 
learn about womens views 
on these questions today 
has an advantage over the 
men who were Virginia 
Woolfs contemporaries. 
Beginning in 1949 with the 
publication in France of 
Simone de Beauvoirs 
modern classic, The Second 
Sex, feminist writers of 
our time have produced a 

flict of laws, Brainerd Currie redefined our world. 
Another quality was evident in Brainerd Curries 

writing, a quality that, for me, is at least as important as 
his contributions to legal doctrine. He had a strong 
sense of the human dimensions of law. From his 
scholarly articles to his light verse, he made clear to us 
in large ways and small that legal doctrine is best under­
stood by looking at the way it grows out of the expe­
rience of individual human beings, and best measured 
for success by the ways in which it comes to bear on 
individual lives. I have chosen todays topiC with those 
lessons in mind. 

In our time together I want to talk about womans 
nature, and its relation to American constitutional law. ... 
Two comments by Virginia Woolf thus take on immediate 
relevance. On the subject of lecturing, Woolf said that it 
"incites the most debased of human passions-vanity, 
ostentation, self-assertion, and the desire to convert." As 
for discussing the nature of woman, Woolf said that it 
"attracts agreeable essayiSts, light-fingered novelists, 
young men who have taken the MA degree; men who 
have taken no degree; men who have no apparent 

rich and sophisticated literature that offers not only 
illumination but challenge. 

What is the nature of woman? At various times and 
in various places, the answers to that question would 
differ markedly. Once we pass beyond a limited set of 
biological characteristics, the qualities that define both 
woman and man are social constructs. As the outset 
today I want to look at some of the sources of our tradi­
tional assumptions about the differences between the 
sexes, and to take notice of how those assumptions have 
been reflected in our law and reinforced by it. But if law 
has helped to perpetuate our two-sided construct of 
woman and man are social constructs. At the outset 
today I want to look at some of the sources of our tradi­
tionallaw in the modern reconstruction of the social 
order that defines "woman's place." This reconstruction 
has given a number of women access to positions in 
our social system, but that system is designed around an 
essentially male conception of human interaction. There 
is an alternative conception. Women tend to see social 
relations differently and to approach moral issues dif­
ferently. If it is difficult, or unfair, simply to fit women 
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into the existing social system; one obvious alternative 
is to modify the system's orientation to take account of 
women's values. My final theme is an exercise in specu­
lation: What might be the consequences if our constitu­
tionallaw were reconstructed to add a healthy measure 
of the morality and world-view characteristic of our 
society's female half? 

Two years ago the Supreme Court upheld the 
constitutionality of an act of Congress authorizing the 
President to require young men-but not women-to 
register for a possible military draft. The draft, said Jus­
tice Rehnquist, was designed to produce combat troops, 
and women were excluded from serving in combat. 
Thus men and women were "not Similarly situated;' and 
this difference justified limiting registration to men. 

You can always find some difference between men 
and women, if you are looking for a way to justify sex 
discrimination. A century ago, the Supreme Court 
rejected the claim of Myra Bradwell that Illinois could 
not constitutionally limit the practice of law to men. 
Writing for the Court,]usticeJoseph Bradley looked 
around and found that men and women were not simi­
larly situated. His opinion is routinely quoted today as 
the perfect example of outmoded sex-role stereotyping. 
Here is what he said: 

Man is, or should be, woman's protector and defender. 
The natural and proper timidity and delicacy which 
belongs to the female sex eVidently unfits it for many of 
the occupations of civil life. The constitution of the 
family organization, which is founded in the divine 
ordinance, as well as in the nature of things, indicates 
the domestic sphere as that which properly belongs to 
the domain and functions of womanhood. The harmony, 
not to say identity, of interests and views which belong, 
or should belong, to the family institution is repugnant 
to the idea of a woman adopting a distinct and indepen­
dent career from that of her husband. The paramount 
destiny and mission of woman are to fulfil the noble and 
benign offices of wife and mother. This is the law of the 
Creator. 

Unaware of "the law of the Creator," Myra Bradwell had 
been editing and publishing a successful legal news­
paper in Chicago. If God intended women to be delicate 
and dependent, evidently something had gone wrong. 
Yet very likely Justice Bradley could not even see the 
incongruity: And how many males here today are sure 
that if we had been alive in 1873, we would have reacted 
differently? To live in a society is to be acculturated by it. 

The deCision of Congress to limit draft registration 
to men was not a military judgment but a political deci­
sion. The President and the Joint Chiefs of Staff had 
wanted to register women, but Congress heard the voice 
of public opinion. The strength of the public opposition 
to drafting women is easy to understand; the issue taps 
our most profound feelings about sex roles. Before we 
begin feeling too superior to Justice Bradley, we ought 
to ask what it is that prevents our own generation from 
seeing that a woman like Myra Bradwell would be more 
fit than most men for military service. 

The exclusion of women from registering for the 
draft may look like a gift to women, but it is part of a 
larger political order that serves to subordinate women 
to men's uses. Indeed, the social definition of woman 
has been constructed around men's needs-not just 
their wanting to have someone to take responsibility for 
the domestic sphere of life, but their identifying them­
selves as men through the constructs of woman and 
man. 

In our society, as elsewhere, women have the main 
responsibility for early child care. Very soon, children 
learn that their identities are bound up with gender. For 
a girl, her sense of gender identity is formed within the 
mother-daughter relationship, where both mothers and 
daughters tend to see themselves as alike. Identity for­
mation and attachment are combined in a single process. 

But mothers see their sons as oppOSite, and boys, in 
seeking to be masculine, see that they must separate 
themselves from their mothers. And if masculine identi­
fication is initially found in separation, in later years 
masculinity is something a boy must achieve, through 
attaining status and power in the competitive and 
uncompromisingly hierarchical society of other boys. It 
is no wonder that men generally emerge from this 
process with a sense of individuation-separateness­
more highly developed than that of women, who typi­
cally have a definition of self that is more inclusive. 

Given tl1e diversity among individuals both male and 
female, the traits associated with gender-with mas­
culinity and femininity-are not to be found in a bipolar 
distribution, with men at one pole and women at the 
other. But we largely experience the idea of gender as 
bipolar, and it is important. In our minds, gender is an 
either/or classification that powerfully affects our atti­
tudes toward an individual. But the classification, woman 
-unlike man-is an epithet; it implies the objectifica­
tion of individual women. Like the black who becomes 
an "invisible man;' with his indiViduality hidden behind 
his blackness, a woman's individual qualities are 
obscured by the abstraction, woman. 

The one thing that unfailingly separates man from 
woman-which is exactly what man is trying to dO-iS 
anatomy, the difference in sexual and reproductive func­
tion. Women are socially defined as women largely in 
terms of their sexuality and maternity-and that is what 
needed to be controlled. 

In American society, one prominent means of con­
trol has been the law. The range of controls can be called 
to mind just by reciting a list of legal topicS: marriage, 
marital property, divorce, control over children, illegiti­
macy, abortion, contraception, prostitution, homo­
sexuality. Women were also kept home, or submissive, 
or both, by a number of private sanctions, including 
ostracism of women who left male protection, discrim­
ination in employment, and virtual exclusion of women 
from certain professions. Until the early 20th century, 
women were excluded from voting, and thus from any 
direct influence on changing these conditions by legis­
lation. Thus, one meaning of the feminist slogan, "The 
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personal is political;' is that womens role in society is 
crucially affected by this social definition of woman. 

I began with the question, What is the nature of 
woman? and immediately conceded that the idea of 
woman is a construct of the mind. Indeed, it strains the 
limits of our ingenuity just to try to imagine what women 
would be like in a world where the abstraction, woman, 
was not defmed around mans needs. The only "nature 
of woman" we know is the one that prevails in our world, 
as the compound product of nature and culture. 

But if men form their sense of "what women are 
like" in the course of defming themselves, the same 
process in women tends to produce a different sense of 
self and a different moral perspective. In a recent book 
exploring these differences, Carol Gilligan sums up her 
conclusions in two contrasting metaphors. For men, the 
metaphor is the ladder; for women, it is the web. Men 
tend to see human interactions as the contractual 
arrangements of individuals seeking position in a hier­
archy. Women, defining themselves as more continuous 
with their human environments, tend to see the same 
interactions as part of ongoing, sharing connections in 
a network of relationships. 

The view from the ladder tends to produce a moral­
ity of rights, an abstract hierarchy of rules to govern the 
competition of highly individuated individuals. To see 
the world from the web, however, is to see individuals 
in connection with each other, and to see morality as a 
question of responsibilities to particular people in par­
ticular circumstances. All of us, men and women alike, 
embody at least some of each of these moralities. And 
our institutions, including the law, bear the marks of 

Women are moving onto a ladder 
of hierarchy previously built by men and 
for men. 

both the ladder and the web. But it takes no sophistica­
tion to see that American law is predominantly a system 
of the ladder, by the ladder, and for the ladder. 

I want now to turn from the construct of woman to 
reconstruction. The constitutional developments of the 
past two decades can be seen as part of the first recon­
struction. Women are moving onto a ladder of hierarchy 
previously built by men and for men. There is much to 
be said for a constitutional law that permits women to 
do just that. But Gilligans interpretation suggests another 
connection between the nature of women-not the 
abstraction, woman, but real women-and our con­
stitutionallaw. It is now possible to imagine a second 
reconstruction, not of the hierarchy, but of constitutional 
law itself, supplementing the Constitutions historic 
dedication to protection of the ladder, by recognizing 
the need to protect the web. After all, there is also much 

to be said for a constitutional law that takes into account 
a view of life, self, and morality that is the dominant 
mode among the female half of the nation's population. 

The traditional social construct of woman promotes 
the dependence of women on men, because femininity 
in its classical form gets in the way of a womans recog­
nition as a complete and independent human being. 
Simone de Beauvoir dramatized the pOint, identifying 
the standard definition of femininity with " mutilation." 
De Beauvoir saw that any serious concern for releasing 
women from their dependence must address both the 
public and private worlds. Women must be recognized 
as full participants in the public life of the community 
They must also gain control over their own sexuality 
and maternity, the sort of control the abortion rights 
movement later epitomized in the slogan, "choice." 

In 1949, de Beauvoirs agenda looked like a task for 
Amazons, but we have come a long way since then. One 
measure of the distance is the change in American con­
stitutional doctrine. The process is by no means com­
plete, but on the whole the Supreme Court has accepted 
de Beauvoirs objectives as the appropriate concerns of 
constitutional law. These developments are recent and 
familiar, and there is no reason to rehearse their details 
here. Instead, I want to step back for a view of these 
developments in the aggregate. What has constitutional 
law contributed to the redefinition of "womans place;' 
and what are the limits of that contribution? 

The claim to equal citizenship is a claim to be treated 
by the organized society as a respected and responsible 
member, a partiCipant, one who counts for something 
in the society In other words, the status of citizen is 
inconsistent with the traditional construct of woman. 
The Supreme Court has readily accepted the argument 
that the stereotypical view of femininity cannot justify 
overt governmental discrimination that denies women 
access to positions in the public sphere: for example, 
the right to serve as administrator of a decedents estate, 
or to manage community property, or to serve on a jury 

In two other kinds of cases, however, the Court has 
stumbled. First is the case in which the governmental 
discrimination is not overt, but indirect, as when Massa­
chusetts established a preference for veterans in hiring 
people for the civil service, with the result that women 
were largely excluded from the best civil service jobs. 
The Supreme Court refused to recognize this practice 
as a case of sex discrimination. Because the law also 
discriminated against men who were nonveterans, it 
did not seem to the majority to be an intentional dis­
crimination against women. Perhaps the military services 
had been guilty of sex discrimination, the Court said, 
but they were "not on trial in this case." 

The Massachusetts case shows how hard it is to prove 
intentional discrimination. The problem is made espe­
cially acute by the Court's statement that discriminatory 
intent "either is a faaor that has influenced the legislative 
choice or it is not." This view of human motivation 
would be hopelessly inadequate even if we were talking 
about the intention of an individual rather than a large 
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body of legislators. The factors that motivate even the 
simplest action are myriad in number and complex 
beyond the capacity of a judge or anyone else to untan­
gle. To extend this sort of inquiry beyond an individual 
to a group of, say, a hundred members of a legislature, 
is to ask a question that comes close to being meaning­
less. The practical effect is to convert the burden of 
proof into a substantive rule for upholding statutes. 

The motivations of men concerning 
the proper role of women are mostly 
unconscious. 

The complications are compounded when the moti­
vation in question is one of discrimination. The motiva­
tions of men concerning the proper role of women are 
mostly unconscious. When a male-dominated legislature 
considers a woman's issue, it would be extraordinary if 
tl1e legislators were not influenced by the traditional 
construct of woman. In this situation tl1e personal is 
literally political. 

The second type of sex discrimination case that has 
caused difficulty for the Supreme Court is the case of 
legislation that treats women more favorably than men, 
in the interest of protecting women or compensating 
them for their disadvantages. The draft registration case 
is an example. A major motivation for Congresss action 
lay in a particular view of the proper roles of men and 
women in SOciety: men as the protectors, and women as 
the center of domestic life. A Senate committee imagined 
the case of a mother who might be drafted, leaving the 
father home to tend the children; that, the committee 
said, would be "unwise and unacceptable to a large 
majority of our people." Thus do stereotypes generate 
their own perpetuation. 

Why is it that the Supreme Court is so ready to con­
clude that overt governmental restrictions on womens 
access to public positions are based on an outmoded 
stereotype of womans role, and thus invalid, and yet has 
so much trouble when the discrimination is not overt, 
or when the stereotype is embodied in "protective" 
legislation? One reason may be that a citizens claim to 
participation is a claim to a chance at individualist 
achievement. That is a right that a male-oriented institu­
tion like the Supreme Court can appreciate. The Justices 
easily recognize tl1e stereotype when it directly hinders 
access to the ladder. 

In contrast,Justices who insist on a showing of 
intentional discrimination, as in the veterans' prefer­
ence case, or who refuse to see the traditional stereo­
type in "protective" laws, as in the draft case, may find it 
hard to appreciate the ways in which the traditional 
construct of woman comes to bear on the issues before 
them. The mechanisms by which the personal becomes 
political lie in the deepest recesses of the psyche. 

There is another reason why the courts have trouble 

in seeing the stereotype at work in a case that does not 
involve overt discrimination against women. Our legal 
system, oriented around the morality of the ladder, has 
a limited view of tl1e reach of constitutional rights and 
the proper scope of judicial inquiry: To look at the 
veterans' preference case from the ladder is to focus nar­
rowly on the parties before the court, and largely to 
ignore the context of their actions: the military was "not 
on trial in this case." The same narrow focus may lead a 
court to ignore the presence of the stereotype in "pro­
tective" legislation. No woman would have had standing 
to challenge the draft registration law. To transcend 
these limits, our courts would have to widen their 
inquiry, to look beyond the idea of rights as personal 
zones of noninterference-in short, to supplement the 
jurisprudence and rhetoric of the ladder with a juriS­
prudence and rhetoric attuned to the web of connection. 

When we turn to the subject of choice-that is, 
women's control over their sexuality and maternity­
we do not really leave the subject of citizenship behind. 
Citizenship is a form of power, including the power to 
influence matters that are personal. The point can be 
illustrated by a short flight of fancy. Suppose for a 
moment that men were, by some miracle, transformed 
so that they, rather than women, were the ones who 
became pregnant and bore children. Does anyone here 
doubt tl1at "abortions on demand" would be the gov­
erning rule of law? 

The nineteenth amendment, giving women the vote, 
was adopted in 1920, the same year that Margaret Sanger 
wrote "Birth control is womans problem:' Sanger was 
not being callous, but realistiC; she knew women could 
not count on men to take any responsibility in the mat­
ter. About half a century passed between the nineteenth 
amendment and the Supreme Courts recognition of a 
woman's constitutional right to prevent or terminate a 
pregnancy. What the vote had failed to bring about, 
technology and medical opinion did, with the aid of an 
egalitarian wind that had been sweeping over the whole 
Western world for a generation. 

Earlier I listed a number of legal topiCS, to illustrate 
how men have used law to control womens sexuality 
and maternity Let me repeat that list: marriage, marital 
property; divorce, control over children, illegitimacy, 
abortion, contraception, prostitution, homosexuality 
With the exception of prostitution, every one of those 
subjects has been the focus of at least one major con­
stitutional decision by the Supreme Court since 1965. 
In the aggregate, these doctrinal developments offer 
women a degree of control over the private sphere of 
their lives that would have seemed fanciful a generation 
ago. 

The constitutional claim of choice in the personal, 
private world is, if anything, even more important to 
women than the claim to equal citizenship. Male power 
over womens sexuality and maternity- expressed in 
law and in the classical definition of femininity - has 
restricted women to a passive role, permitting them to 
control conception and childbirth only through a 
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strategy of denial. It is not surprising that women who 
see themselves as receptive rather than active in this 
central aspect of their lives may display a more general 
lack of confidence in their own abilities and their own 
opinion. If consciousness raising is indispensable to the 
reconstruction of woman's place-and it is-then one 
necessary foundation for that process will be the expe­
rience of millions of individual women in taking control 
of their own personal lives. Constitutional law has 
already given that process a big push forward. 

Women socialized to the culture's 
expectations about femininity naturally 
see succes~ in its usual form, as a direct 
threat to their feminine identity. 

But obviously, a womans control over her personal 
life is not secured just by assuring her the right to escape 
an unwanted marriage and the right to prevent or ter­
minate a pregnancy. The choice not to be a mother is 
costly to many a womans sense of self; one result of the 
process of gender identification among girls is identi­
fication with the role of mother. Yet to be a mother in 
our society today is to be expected to make sacrifices of 
opportunities for participation in the public world. 
When the young mother tries to manage a career at the 
same time she is taking the main responsibility for child­
rearing, she is apt to experience both guilt at home and 
guilt at the office. If she chooses instead to suspend her 
working life during her childrens early years, she is apt 
to feel left behind by others of her age who continue to 
work. By now, no doubt every woman here is thinking, 
It doesn't have to be this way. Fathers can share in the 
responsibility for children; hours of work can be 
adjusted; job-sharing plans can be adopted; child-care 
allowances can be provided for working parents; the list 
of possible individual and institutional responses goes 
on and on. What prevents their adoption? 

To the extent that the answer lies in our legal system, 
it seems obvious: on the ladder, there is no concern 
about such dilemmas. The man makes his chOices, and 
the woman makes hers, and so long as the law itself 
doesn't interfere, nothing is wrong. On the prevailing 
view, constitutional law has little to say about any of 
these matters, except to make sure that the rest of the 
legal system respects individuals' zones of noninter­
ference, and keeps the ladder "open" - which is to say 
that access to it is unhindered by the law itself. 

If we ask why more individuals have not worked out 
living arrangements that permit both partners to share 
in the public and private spheres, the answer is compli­
cated; like many another social truth, it lies partly in 

myth and partly in reality. The myth is the dual construct 
of woman and of man. The reality is the difference 
between the ways in which men and women tend to 
define themselves and their relations to others. Yet the 
two seem interrelated in this sense: the abstractions, 
man and woman, make men reluctant to take time away 
from the ladder of achievement in order to participate 
in the web of connection. But that same interrelation 
can be turned around: to the extent that men do come 
to appreciate the advantages of a life that includes mem­
bership in the network, they seem likely to abandon the 
stereotypical view of masculinity and femininity. Let no 
one underestimate the difficulty of getting through to 
men on this subject. No one likes to contemplate his 
own failings and wasted opportunities. But there isn't 
really any alternative, whether we are talking about rede­
fining individual lives or redefining legal institutions. In 
either case, the effort to rid ourselves of the dual con­
struct of woman and of man is connected with the pro­
motion of a view of human interaction as a network, 
and a view of justice that sees value not merely in 
autonomy, but in interdependence and concern for real 
harms to real people. 

Although the sense of autonomy is necessary for a 
woman's redefinition of self, the idea of autonomy is not 
free from problems. For one thing, any freedom that 
matters is the freedom to make serious mistakes; that is 
why autonomy brings the responsibility of choice. But 
responsibility is demanding, and usually is no fun at all. 

It is particularly difficult when a woman, long accus­
tomed to the demands of the classical definition of 
femininity; leaves the domestic life and takes a job for 
which she is paid. The constitutional right of equal citi­
zenship, she will find, is not much help when it comes 
to such things as wages and promotional opportunities. 
No-fault divorce has brought a new attitude toward 
alimony. The woman may find herself exchanging her 
house for an apartment, working for inferior wages to 
support the children who live with her, and with mini­
mal help from their father -or no help at all. How will 
that woman react when we speak to her of autonomy? 

Or suppose a woman does enter the public world, 
and that she achieves the glittering prizes that world has 
to offer; isn't that a success story for the values of citizen­
ship and choice? Yes and no. For some time social scien­
tists have been finding that many women show a certain 
anxiety about competitive achievement. One source of 
this anxiety is easy to understand. Women socialized to 
the culture's expectations about femininity naturally see 
success, in its usual form , as a direct threat to their 
feminine identity. 

The psychic problem is by no means lessened for 
professional women. I was recently appalled to see a 
sign in the corridor of the UClA law school, advertising 
a showing by a dress shop of clothes suitable for the 
woman lawyer. The idea is to avoid looking too feminine, 
and at the same time to avoid looking mannish. One 
woman graduate of our school, who is doing very well 
in a prestigious law firm, was at a firm party; talking with 
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a judge. The managing partner of the firm-not some 
throwback to Justice Bradley's day, but an unusually 
civilized man -came up and said, "Leave it to Judge X 
to be with the prettiest girl at the party." The sign in our 
law school corridor said "Dress for Success:' 

It is not just the tension between achievement and 
femininity in its standard definition that produces 
anxiety in women. It is a more deep-seated distrust of 
autonomy as threatening not only their security in the 
web of relationships, but also their sense of self. One 
who sees herself as continuous with the environment, 
including the human environment, will be concerned 
that she may have to give up her affiliations in order to 
become a separate and self-directed woman. 

Half a century ago, Emma Goldman-of all people 
-looked at the movement for worn ens emancipation 
and found it wanting. True emanCipation, she said, "will 
have to do away with the ridiculous notion that to be 
loved, to be a sweetheart and mother, is synonymous 
with being a slave or a subordinate:' For Goldman, 
woman was "confronted with the neceSSity of emanci­
pating herself from emancipation, if she really desires 
to be free ." Today some feminists would call Goldmans 
assertion a romantic prescription for chaining women 
to the classical definition of femininity. Making allow­
ance for fifty years' worth of change in awareness and 
rhetorical style, however, Goldman seems to me to have 
been touching the edges of a great truth. Women do 
need to free themselves from the kind of autonomy that 
not only sets them free but cuts them loose. They do 
need to find ways of participating fully in public life, 
without simply exchanging a place in the web for a place 
on the ladder. But to say that women need these things 
is only the half of it; men need them, too. What might 
our constitutional law look like if it were to pay attention 
to womens "different voice"? 

This final inquiry assumes that there are differences 
in the ways in which women and men tend to see the 
world of human interaction, and define their places in 
that world. I have drawn mainly on a body of recent 
writing that is interpretive, and particularly on Carol 
Gilligan's book, In a Different Voice. I invite you to test 
this interpretation against your own perceptions about 
men and women- recognizing, as we all must, that 
our perceptions are conditioned by our culture. 

Even the most skeptical will presumably agree with 
the Supreme Court that, when it comes to viewpoints, 
"the two sexes are not fungible:' The Court made that 
unremarkable pronouncement while discussing the 
exclusion of women from jury panels. As a later Supreme 
Court put it, "women bring to juries their own perspec­
tives and values that influence both jury deliberation 
and result:' 

Gilligan addresses herself to the "perspectives and 
values" that differentiate womens and mens tendencies 
in judging moral issues. Of course, all of us, men and 
women alike, have capacities for both the morality of 
the ladder and the morality of tfie web. And if men and 
women tend to have differences in moral judgment, no 

doubt the differences are heavily influenced by the way 
we all learn our gender identitites and maintain them. 
Here I am drawing a caricature, aimed at highlighting 
the differences in the ways women and men tend to see 
the world of human interaction. A few aspects of this 
interpretation are especially suggestive for our con­
stitutionallaw. 

Men, finding identity in separation, tend to equate 
adulthood with autonomy and individual achievement; 
women, defining themselves as more continuous with 
others, tend to equate maturity with responsibility and 
care. Men typically see interpersonal relationships in 
contractual terms, as derived from arms-length deal­
ings. Women typically see the same relationships as 
primary, part of their definition of self. 

Men, abstracting relationships from their particular 
contexts, define morality and justice in the vocabulary 
of rights-specifically, rights to be free from the inter­
ference of others. They seek protection against aggres­
sion in abstract rules. Women distrust "a morality of 
rights and noninterference;' because it can be used to 
justify indifference and'unconcern. They define morality 
and justice in the language of responsibility, and look 
for solutions to moral problems not in impersonal, 
abstract rules but in "the capaCity 'to understand what 
someone else is experiencing;" and to avoid hurt to 
particular people in live human contexts. Men, pre­
sented with moral dilemmas, tend to look for solutions 

Women distrust ((a morality of rights and 
noninterference," because it can be used 
to justify indifference and unconcern. 

in a hierarchy of rules. Women, faced with similar either/ 
or choices, seek to widen the range of inquiry in the 
hope of finding solutions that preserve relationships. 

What does it mean to speak of bringing worn ens 
moral perspective to bear on constitutional law? The 
idea that there are such things as "worn ens issues" has 
long been an article of faith among politicians, and vot­
ing patterns in recent elections strongly suggest that the 
politicians are correct. But "womens issues" never have 
been limited to interest-group concerns about the status 
of women. Congresswoman Patricia Schroeder says this: 

DOing something about womens poverty won't make 
the gender gap disappear. Women will still worry that 
unless we change the old caveman rules, we will all be 
blown up. 

Schroeder is right, and the Supreme Court was right: 
women-not all women, but women generally-do 
tend to see the world differently. To ask about the pos­
sible contributions of women's world view to our con­
stitutionallaw is thus to explore beyond the reshaping 
of male-defined roles and institutions to accommodate 
worn ens needs. It is to imagine the possibility of a more 
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general widening of our constitutional horizons. 
The men who wrote the Constitution in 1787 

designed a framework for governing society as it was 
perceived by men and run by men. The framers inher­
ited a body of thought that saw man as an "atom of 
self-interest;' was suspicious of his insatiable appetite 
for power, and saw the struggle for power as a zero-sum 
game in which one person's gain was another's loss. The 
Bill of Rights, like the original Constitution, defined 
zones of autonomy, of noninterference. The whole enter­
prise of constitution-making, from its theoretical under­
pinnings to its consummation as a political bargain, was 
relentlessly contractual. In short, the Constitution from 
the beginning reflected the view from the ladder: safety 

There are opportunities in 
constitutional litigation for courts to 
contribute to a ((networkJ~oriented 
vision of human relationships in which 
conflict resolution is not seen as 
a struggle for domination. 

from aggreSSion was to be found not in connection with 
others but in rules reinforcing separation and non­
interference. 

For a century and a half, the framers' conception 
dominated thinking about the Constitution. Even today, 
five decades after the New Deal opened the modern 
political era, both judges and commentators chiefly 
speak a constitutional language treating rights as zones 
of noninterference. It would be naive to expect Ameri­
can courts wholly to renounce their prevailing orienta­
tion in favor of one emphasizing mutual caring and 
responsibility Yet it does not seem naive to antiCipate 
the possibility of some modification of our constitutional 
assumptions, not to dismantle the ladder but to take 
account of the view from the web. 

To defme oneself as part of a network of relationship 
is to fmd security in connection, and to see the source 
of aggreSSion in separation and the competitive pursuit 
of individual recognition and power. In the network the 
zero-sum-game attitude toward power is moderated; 
indeed, power itself is seen in a different light. Because 
women generally find little need to climb the ladder in 
order to define themselves, they generally find little 
need for subordinates. The idea of power as domination 
recedes in favor of the idea of power as capaCity-most 
notably, the capacity to provide care for others. The per­
ception of human interactions as a network does not 
immunize those interactions from conflict. But the 
"guiding principle of connection; ' and the rejection of a 
view of life in society as a zero-sum game, encourage 
efforts to resolve conflicts by widening the range of 

inquiry, seeking ways for the conflicting parties to define 
new goals they can share. 

It is a fair question whether this process is com­
patible with the development of constitutional law by 
judges in the course of deciding cases. The traditional 
model of lawsuit is a zero-sum game: if the defendant 
wins, the plaintiff loses. Even in doctrinal terms, the 
recognition of a legal right implies that someone has a 
legal duty Yet there are opportunities in constitutional 
litigation for courts to contribute to a "network"-oriented 
vision of human relationships in which conflict resolu­
tion is not seen as a struggle for domination. The object 
is to encourage the parties to explore avenues to coop­
eration. The courts' means for doing so lie both in the 
realm of substantive constitutional doctrine and in the 
realm of process. 

One doctrinal contribution to the process of coop­
erative settlement of social conflict would be for the 
courts to redefine the idea of discrimination, abandon­
ing the requirement of a showing of discriminatory 
purpose in favor of a principle recognizing that the dis­
criminatory impacts of a law are a constitutional harm 
requiring justification by the state. To insist on a showing 
of illiCit purpose in cases of racial discrimination or sex 
discrimination is to focus the parties on the goodness 
or evil in the hearts of public officials. Not only does 
this issue divert attention away from the concrete harms 
caused to real people by the governmental policy; it also 
encourages the parties to indulge in name-calling and 
defensive self-righteousness. Especially when the case 
involves institutional litigants-say, a city council and a 
civil rights organization - it is important for those 
people to be able to talk to each other after the lawsuit 
is over. 

The litigation process, too, can help the parties to 
see conflicts and questions of power in the light of a 
"guiding principle of connection." Recent lawsuits 
involving school boards and hospitals and prisons have 
given courts opportunities to find alternatives to a 
"winner-take-all" decision, to promote cooperation, and 
to preserve the parties' long-term relationship. 

The egalitarian decisions of the Warren Court con­
Sistently served the equal citizenship values of respect, 
responsibility, and participation. The idea of citizenship 
that emerges from the Courts opinions, however, is a 
citizenship of the ladder, emphasizing independence 
and freedom of access within a society composed of 
"atoms of self-interest." In the opinions, stigma or stereo­
type is seen as harmful mainly because it offends an 
individualized sense of justice, impeding access to some 
good such as employment or education. Thus, in a seg­
regated school, the stigma of racial inferiority is said to 
be harmful because it interferes with a childs ability to 
learn. Only rarely does the Court describe stigma as the 
direct hurt that it is-a severance of its victims from the 
web of connection. Similarly, in decisions defending the 
constitutional right to vote, the courtS opinions focus 
on voting as a means of access to governmental power. 
Yet the value of the vote to the citizen surely lies at least 
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as much in the symbolism of citizenship itself. Voting 
affirms that the citizen is a valued participant in the 
community. Thus, while equal citizenship opinions 
generally are written in the language of the ladder, the 
results of the cases also convey a meaning that is impor­
tant even though it is unspoken: citizenship is belonging; 
citizenship is connection. 

If our constitutional justice should more overtly 
embrace the morality of care and responsibility, we 
might expect not only the abandonment of the threshold 
requirement in discrimination cases of proving the dis­
criminatory purpose of government officials, but other 
doctrinal developments as well. One would be renun­
ciation of the "state action" limitation in cases of racial 
discrimination. Secondly, some forms of poverty are 
stigmatizing, or otherwise serious enough to prevent 
their victims from participating as members of d1e com­
munity. The idea of an affirmative constitutional respon­
sibility of the state to relieve persons from such harms 
would also be a predictable derivation from a con­
stitutional perspective in which the organized society's 
duty to its members is not limited to respecting their 
zones of noninterference, but extends to preventing or 
alleviating harms that are dehumanizing. 

Another consequence of the "network" frame of 
mind is that women tend to distrust the effort to resolve 
a moral dilemma according to a hierarchy of abstract 
rules. Instead women's morality emphasizes context­
the needs of real people in the fullness of their real 
situations. Can this contextual morality be translated 
into law without violating "the rule of law"? 

In one sense contextual justice is already here. In 
constitutional law, every effort to take the judgment of 
human judges out of the process of judging will be 
doomed to failure. The act of judging inescapably 
implies choices among competing considerations. 
"General propositions do not decide concrete cases;' 
Justice Holmes said that in 1905. He might have added, 
judges decide concrete cases-and they perform best 
when they inquire into the concrete facts that touch the 
lives of the flesh-and-blood people who will be affected 
by their decisions. 

Even the identity of the parties may be relevant to 
the doing of justice, as it is when the Supreme Court 
encounters conduct by a state court or legislature that is 
out to "get" the NAACP. And in dealing with various 
forms of racial segregation, the Court could not ignore 
the context ofJim Crow as a political and social system, 
even though the Courts opinions gave no hint that it was 
seeking to repair a damaged web. Contextual justice is 
part of our constitutional law, whether or not the 
Supreme Court acknowledges its presence. 

My pOint, however, is a different one. The concern 
to understand moral conflict in its particular human 
context may contribute not only to the quality of justice 
for particular individuals but also to the development of 
new legal doctrines that promote justice. Womens insis­
tence on the need to appreciate the whole contexts in 
which moral issues arise drives them to widen inquiry, 

to redefine issues, to expand the range of possible solu­
tions. These are intellectUal resources worth cultivating. 
The ability to fmd new approaches is the essence of 
creativity, including legal creativity. 

In constitutional law the creation of new doctrines 
often begins in a sense of injustice that is not analyzed 
but felt. One such creative development began fifteen 
years ago in two cases that are very much on point in a 
discussion that links women and constitutional law. 
Louisiana allowed a lawsuit on behalf of a child for 
damages for the wrongful death of a parent, and allowed 
a similar action by a parent for the wrongful death of a 
child. When the child was born outside marriage, how­
ever, neither child nor parent could bring a wrongful 
death action. The Supreme Court, speaking through 
Justice Douglas, held that this scheme violated the rights 

Womens insistence on the need to 
appreciate the whole contexts in which 
moral issues arise drives them to widen 
inquiry, to redefine issues, to expand the 
range of possible solutions. 

of both an illegitimate child and a mother under the 
equal protection clause. A new constitutional category 
had come into being. 

Justice Douglas plainly stated a moral intuition about 
the injustice of the Louisiana law, but he didn't offer 
much further explanation. In later cases the Supreme 
Court spoke of the unfairness of disadvantaging a child 
for a status outside her control and unrelated to her 
potential contributions to society. (The language of the 
ladder comes easily to the court.) What is missing from 
these later opinions is any suggestion that the Justices 
are in touch with the human contexts-or, for that 
matter, the institutional context-in which the legal 
status of illegitimacy has its being. One major effect of 
the modern law of illegitimacy is that a man's wealth 
and status usually will not attach to a woman and her 
children unless he chooses to formalize their union or 
to recognize the children as his. Furthermore, in louisi­
ana, where this constitutional saga began, the legal dis­
abilities of illegitimacy surely were not unrelated to that 
society's history of race relations. 

Intuition is another name for a way of knowing that 
looks at patterns and textures, not analytically but con­
textually. In the first illegitimacy cases the Court's intui­
tion was not only creative but right: there is injustice 
attached to the status of illegitimacy. When the Court 
ultimately decides to widen its doctrinal inquiry, seek­
ing more inclusive ways of looking at these issues, the 
constitutional problem of illegitimacy will be seen 
clearly as a problem of responsibility and care in the 
web of connection. Today, however, outside the pages of 
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the law reviews, constitutional law knows only the 
vocabulary of the ladder. 

Vocabulary matters. Language shapes the way we 
analyze the world and even the way we perceive it. We 
need a new vocabuary in order to redefine our consti­
tutional polity to take account of womens perspectives 
of life and self and morality. Plainly, the language of the 
ladder is inadequate to express the fundamental values 
in the network of connection. Our standard moral and 
legal vocabulary, focused on autonomy and equality, can­
not even express what women seek for themselves, let 
alone what they envision as the core values of social 
life. The vocabulary of women's perspectives, including 
their moral perspectives, is going to have to grow out of 
the experience of women. Thus, consciousness raising 

We need a new vocabulary in order to 
redefine our constitutional polity 
to take account of women's perspectives 
of life and self and morality. 

is the essential foundation for the second reconstruc­
tion as well as for the first. 

Surely, however, further infusion into constitutional 
law of the morality of the web need not await the 
announcement that women have agreed on a new way 
to talk about the values of affiliation. Constitutional law 
has a vocabulary presently in place, and lawyers and 
judges who seek to promote "the guiding principle of 
connection" will continue to cast their arguments in the 
language of equality and freedom. After all, the normal 
progression of doctrinal development in constitutional 
law is for change in substance first to occupy existing 
words, and only later to produce changes in vocabulary 

By now some feminists may be getting edgy. Womens 
suffrage was sold in part on the romantic theory that 
women would somehow purify politics-a silly and 
patronizing view that reinforced the traditional stereo­
type of woman. I do not propose a modern analogue to 
this "sentimentalization" of the suffrage movement. Yet I 
am persuaded that a distinctive moral perspective will 
be infused into our public life as more and more women 
become judges and generally assume positions with 
policymaking responsibility 

Constitutional law in particular is a field in which 
movement toward the values of the network may come 
sooner rather than later. Not only is constitutional law 

somewhat less precedent-bound than the law in other 
areas, it is also a field that has engaged the interest, the 
emotions, and the sense of purpose of large numbers 
of women who are just now entering the legal profes­
sion. Gilligan's interpretation of womens moral devel­
opment rings true for me because it is confirmed by my 
own experience in the classroom. Women law students 
generally do seem to bring to our discussions the per­
ceptions and values of the web of connection, and a 
sense of justice focused on care. These women do not 
seem to think change is impossible, and neither do I. 

As if there were not challenge enough in thinking 
our way-and feeling our way-to new conceptions of 
our public life and new ways of expressing those con­
ceptions, at the same time women must ask themselves 
whether it is self-defeating to engage in the conflict 
implicit in bringing those conceptions into institutional 
reality. Virginia Held puts the question in this form: "Can 
the decision to experiment with love .. . be reconciled 
with the decision to fight for equal power?" It would 
take real effrontery for any man to presume to resolve 
that dilemma. But as individual women seek their 
various answers to it, one hopeful sign is the increasing 
recognition that power, in the network, means not 
domination but capacity to aid the network itself. One 
way to exercise that capacity is for individual women to 
raise the conciousness of the men nearest them. It isn't 
easy to do that. No man has had a womans experience, 
and most men, having found their identities in separa­
tion, will begin by fearing the web of connection. And 
women themselves may fear the consequences of trying 
to offer men new perspectives on matters that hit so 
close to home. 

Most fear, however, is fear of the unknown. And it is 
amazing how quickly people adapt to new experience. 
Consider the recent changes in our law redefining the 
role of women in our public life. Those changes were 
hard to attain, but now they seem natural, even inev­
itable. The same institutional changes have altered the 
setting for relations between individual women and 
men. The redefmition of individual lives and the redefmi­
tion of our constitutional order are intertwined, and 
they cannot be separated. In both those processes of 
redefinition, men can learn a lot from womens expe­
rience and women's perceptions. The first step in con­
quering the unknown, after all, is to learn about it. 

*Mr. Karst, a professor of law at UClA School of Law, 
delivered this address as the 1983 Currie Lecture. A 
longer article on the same theme will be published in a 
forthcoming issue of Duke Law Journal. 
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A Reappraisal of Parenthood 
as an Exclusive Status 
Katharine T. Bartlett* 

TIlE NATURE OF EXCLUSIVE PARENTHOOD 

Parenthood is, by and large, an exclusive status. A 
child has only one set of legal parents, at least at any 
one time, and these parents are autonomous, with a 
comprehensive set of privileges and responsibilities that 
they share with no one else. A core premise of parental 
autonomy, and one that helps to account for the dimen­
sion of exclusivity, is that parents raise their own chil­
dren. This is assumed to be done in families, more 
particularly, in nuclear families. Indeed,parental 
autonomy overlaps with a concept of family autonomy 
that encompasses a set of prerogatives, some of which 
relate to children and others of which do not. 

Qualitative standards would require 
society to define a parenting norm} 
a task it claims to be unwilling to do. 

The nexus between the premise of family and the 
exclusive nature of parenthood is complex. It begins 
with the fact that the nuclear family is itself an exclusive 
institution. Membership is restricted to a married man 
and woman and their dependent children. Spouses may 
choose each other, but only one at a time. Children, 
who may neither earn nor choose their place in the 
family, also belong only to one nuclear family. The family 
gains much of its moral and emotional force from its 
restrictiveness, for out of it is forged a sense of common 
destiny and mutual commitment that create powerful 
incentives for family members to do well by one another. 

The law capitalizes on these incentives when it gives 
exclusive powers to parents. This asSignment of power, 
in turn, reflects some very important political and social 
judgments. First, it denotes an unwillingness by the state 
to select caretakers for children based upon qualitative 
standards. Qualitative standards would require society 
to define a parenting norm, a task it claims to be unwill­
ing to do. Giving rights to parents also acknowledges 
that the state itself cannot be an effective parent. Finally, 
and to come full circle, parental autonomy reflects a 
normative preference for the family as the basic social 
unit within which children should be raised. Parental 
autonomy encourages the formation of families and then 
protects families from interference by others (including 
the state) in the raising of children. This choice of the 

nuclear family has a strong tradition, based upon the 
assumption that the family offers many advantages both 
to the individual and to society at large. The family is 
valued because it is thought to provide a secure and 
stable environment for its individual members, espe­
cially children, who benefit from an intimate setting 
within which they can be nurtured and socialized. It is 
said to provide a refuge from a cold, impersonal world. 
The family is also credited with helping to cultivate 
among individuals a sense of altruism, honor, dignity, 
and character-human values which engender the vol­
untary obedience to authority, self-sacrifice, citizenship, 
and virtue upon which a free society depends. Finally, it 
is through the family that both the common shared . 
values of the culture and those diverse cultural and 
social traditions that make the society a richly plural­
istic one are passed on through the generations. 

CHANGING PATfERNS OF FAMILY ORGANIZATION 
The firm roots of the nuclear family in this society 

together with the legal framework that has grown up on 
those roots explain the dimension of exclusivity in 
parenthood that this paper challenges. 

Changing patterns of family organization, however, 
contradict the basic premise of the nuclear family. 
Despite the assumed advantages of families to children, 
there are an increasing number of children who do not 
live with their parents. In 1982, twenty-five percent of 
children under the age of eighteen in the United States 
-over 15112 million children-did not live with both 
parents. One authority estimates that in 1990 this figure 
will be forty percent. The reasons for this phenomenon 
are familiar. More and more parents divorce, resulting 
in single parent families. Many divorced parents remarry, 
forming stepfamilies. Some parents never marry. Others 
abandon their children, sometimes without a family in 
any real sense ever having existed. Some parents are 
indifferent to their children. Others are unfit to raise 
them. Some leave their children "temporarily" with 
others for an array of reasons. Following these and other 
circumstances, many children are raised by adults who 
serve as parents but whose parenting roles are not 
secured by parental rights. A child whose divorced 
parent remarries may be raised by a stepparent. A child 
whose parents cannot or will not care for him may 
become attached to foster parents, to relatives, or 
to others. 

Out of these circumstances arise disputes between 
the childs parents and non-parents for which current 
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law provides virtually no satisfactory resolutions. These 
disputes arise in the context of family disruption, and 
yet are resolved according to rules reflecting the norm 
of the nuclear family and, for the most part, the exclu­
sive view of parenthood implied by that norm. Under 
rules applied in many states, relationships formed by 
those other than natural (usually married) parents may 
not be recognized unless the natural or legal parents 
are unfit. Thus, relationships based upon ties that are 
psychological often are sacrificed to those based upon 
those that are biological. Under tests applied in other 
states that focus on the welfare (or "best interests") of 
the child, rather than parental unfitness, biological rela­
tionships may be sacrificed to those that are psycho­
logical. Both approaches, however, have in common the 
view that parenthood is an exclusive status. 

APPLYING THE DOCTRINE OF EXCLUSIVE 
PARENTHOOD WHEN THE PREMISE OF THE 

NUCLEAR FAMILY HAS FAILED 
The impact of the exclusive nature of parenthood in 

situations in which the child has developed familial ties 
with adults in more than one family unit can be illus­
trated in a number of different fact situations. The most 
common is that of the stepfamily Approximately twenty­
five percent of American children are living or are about 
to live in stepfamilies. Despite the familial relationship 
that often develops between a stepparent and a child, a 
stepparent may not establish any legal relationship to 
the stepchild so long as the noncustodial natural parent 
retains any parental rights. The only generally recog­
nized legal relationship that may be established between 
stepparent and stepchild is adoption, which terminates 
permanently the rights of the natural parents, and this is 

usually impossible, unless the same-sex natural parent 
has been shown to be unfit or to have abandoned the 
child. Liberal adoption states have made it easier for 
stepparents to adopt in some states. While facilitating 
stepparent adoptions, however, stepparent adoption 
rules permanently sever all ties between the same-sex 
natural parent and the child, a result which may be 
undesirable for many reasons, which will be explored 
shortly 

A divorce between a child's natural parent and step­
parent highlight some of the difficulties with the choice 
that is forced between one parent and the other. A step­
parent without legal rights, who may have functioned as 
a parent for many years and to whom the child may 
have a deep emotional commitment, may be cut out of 
the child's life entirely at divorce. Alternatively, if the 
rights of a natural parent were terminated in order to 
recognize the stepparent/child relationship, the child 
may find himself without an important parental resource 
following the stepparent divorce. 

Laws relating to the rights of unwed fathers pose 
another set of problems created by the law's exclusive 
approach to parenthood. The unwed father may have to 
overcome different barriers in order to obtain custody 
of his child, to be entitled to visitation privileges, or to 
have the right to withhold approval for the child's adop­
tion. Uniformly, however, so long as the unwed father 
has any rights as a parent, no other father can have any 
rights. Thus, an unwed father who has no right to cus­
tody or even to visitation may be able to block the childs 
adoption by another. Alternatively, an unwed father who 
makes every effort to be a parent to his biological child 
may be so completely frustrated by the efforts of the 
mother and a welfare agency that his rights can be com-
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pletely terminated so that the child can be adopted. No 
middle ground is possible. Only one father can have 
parental rights; all others, no matter what constructive 
role they might be able to play in the child's life, 
are excluded. 

Many legal battles over children have involved per­
sons claiming to be a childs psychological parent in con­
flict with a childs natural parent. While some cases 
raising claims by psychological parents result in custody 
orders that fall short of terminating the rights of the 
natural parents, very few recognize any meaningful, con­
tinuing role for more than one parent or set of parents 
in a child's life. For example, foster parents who become 
a childs psychological parents, and who may develop a 
long-term parental relationship to the child, can acquire 
no permanent, legal relationship to the child unless the 
rights of the natural parents have been terminated. 
Under traditional parental rights statutes, this often can­
not be done, for natural parents will demonstrate just 
enough interest to avoid application of termination 
statutes requiring a showing of parental unfitness or 
abandonment. The foster care relationship, if allowed to 
continue, does so as a supervised, paid, theoretically 
short-term relationship. Under more liberal termina­
tion statutes, the rights of the natural parent may be 
severed, but foster parents are not necessarily given 
priority or even standing as a party to the adoption pro­
ceeding. And whoever adopts the child, the child loses 
all legal ties to the natural parents though these may, at 
some date in the future , have been meaningful to the 
child. 

A childs healthy development depends 
in large part upon the continuity of 
relationships that he or she experiences. 

Disputes involving grandparents pose different prob­
lems, but these, too, are related to the exclusive approach 
to parenthood that persists under most applicable laws. 
Under the common law, grandparents will have no cus­
tody or visitation rights, no matter how close their rela­
tionship to their grandchildren, unless the rights of the 
natural parents are terminated, and even then, they may 
not be favored in subsequent adoption proceedings. 
Over forty states now provide for court-ordered visita­
tion by grandparents under certain circumstances, the 
most common being divorce or separation of the parents 
or a death of one of the parents. In a few states, visita­
tion statutes give courts discretion to make grandparent 
visitation awards even in the face of opposition by a 
childs parents who live in an intact family To an extent, 
these statutes represent an exception to the exclusive 
view of parenthood, for in the circumstances under 
which they apply, they infringe upon the autonomy of 
parents in controlling custody and access to their chil­
dren. The limited nature of this exception is demon-

strated, however, when the child, whose grandparents 
gained visitation privileges at the divorce or death of a 
parent, is adopted. In most states, either specifically by 
statute or by judicial construction of adoption statutes, 
adoption, either by a stepparent, or especially by 
strangers, will automatically terminate visitation rights 
which grandparents are otherwise afforded. 

CHII..D DEVELOPMENT RESEARCH 
Exclusive parenthood is defended by modern 

experts on the grounds that children need one parent 
(or set of parents living together), who have unequivo­
cal and undivided parental authority over the child. This 
conclUSion, though persuasive enough to warrant the 
concentration of parental authority in parents at the 
birth of the child, fails to take into account what is known 
about children who form child-parent relationships with 
adults outside of as well as within nuclear families. Cur­
rent research demonstrates that even if nuclear families 
are best for children, parental relationships arise and 
will continue to arise outside nuclear families, and that 
when they do, children lose more than they gain from 
enforcing exclusive parental relationships. 

While the substance and implications of these studies 
cannot be developed fully in this paper, I should high­
light a few areas of research that have particular rele­
vance to law and policy relating to the definition of 
parental relationships. First, there is near consensus 
among child development experts that a childs healthy 
development depends in large part upon the continuity 
of relationships that he or she experiences. When a 
child's family life is disrupted as a result of a family crisis, 
continuity for the child inevitably is sacrificed to some 
degree. While it is possible that some children do not 
experience lasting emotional or social harm from dis­
ruptive childhood crises and that some may even bene­
fit from them, it is reasonable to adopt as an operating 
principle the conclusion of most modern experts that a 
break in family continuity is usually detrimental to a 
child, and that the law, to the extent it is relevant to 
these crises, should attempt to minimize the detriment. 

Continuity as a goal of child custody law can be an 
illusive concept, however, in that for any particular child 
whose family has been disrupted, the goal of continuity 
may suggest different and inconsistent resolutions. If 
the goal of continuity centers on the prospects for stabil­
ity and certainty in the future, continuity may be served 
best by making a clean break with the past, cutting off 
past relationships that have been unstable or risky for 
the child, or severing ties with all but the childs cus­
todian. On the other hand, if continuity comprehends. 
the whole of a childs past existence as well as his present 
and future , it may require preserving ties with the past, 
even at the risk of some uncertainty or instability in the 
present and future. Taking these changing needs into 
account, it is nevertheless fair to conclude on the basis 
of the best evidence to date that the maintenance of 
contacts with a childs former caretakers, particularly the 
natural parents, is an important component of the childs 
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need for continuity, and that this component becomes 
increasingly important through each progressive stage 
of development. For adolescents, particularly, the 
process of identity formation generally requires a com­
prehension of the childs familial history and connec­
tions and an integration of the child's immediate life 
involvement with a larger sense of personal involvement 
in a family heritage. Children in the age 3-10 range who 
must be separated from their parents benefit from an 
awareness of and connection to the family relationships 
that have developed in order to consolidate a value sys­
tem and make the developmental transition from the 
contained world of their families to the wider world of 
school and community. And even younger children, 
whose ability to form lasting attachments may be preju­
diced by multiple parenting figures in infancy, may later 
on in their development benefit from connections to 
their familial past. 

The conclusion that children benefit from contact 
with their broken past is reinforced by a number of 
other faaors. One of the problems faced by children 
whose relationships with their parents have been dis­
rupted is that they are confused about the cause and 

Children who develop a more realistic 
sense of their past may achieve a 
continuity that provides the foundation 
they need upon which to establish their 
identity and internal stability. 

meaning of the disruption. Children tend to create irra­
tional reasons for their parents' absence, often premised 
on their own imagined guilt, or they may develop 
unrealistic ideas about who their absent parent or 
parents are. They may either idealize their parents, or 
exaggerate parental faults and negative parental behavior 
toward them. While these fantasies may temporarily 
help children deal with a lack of confidence, poor self­
image, and feelings of anxiety, guilt, and shame, they do 
not provide a suitable foundation for long-term resolu­
tion of loss. 

Research has shown that children are able to under­
stand and accept reality far more than was earlier 
thought. Although childrens imagined explanations are 
almost always enormously exaggerated, irrationally fear­
ful, and illogical, they can understand and accept the 
truth. Indeed, it has been shown that children not only 
can know, but that they need to know what their parents 
are like and, especially, why they are not with them. 
Children who develop a more realistic sense of their 
past may achieve a continuity that provides the founda­
Jon they need upon which to establish their identity 
and internal stability. 

Loyalty conflicts are another problem for children 

whose families have been disrupted. Children are 
known to form extremely tenacious loyalty commit­
ments to adults. These commitments are based in part 
on their identification with many of the caretakers per­
sonality traits, which become part of the child and which 
persist long after a separation from the parent occurs. 
Regardless of the apparent instability of the family rela­
tionship, loyalty commitments are a source of security 
and support, and exist even when the memory of the 
parenting relationship is unpleasant. Conflicts in chil­
drens minds between those to whom they are loyally 
committed threaten their security. Because the identi­
fication with parents, even abusive ones, is strong, any 
attack on the parents or challenge to their authority is 
perceived to be an attack on the child as well. 

A common assumption about children who must live 
apart from one or both parents is that continued contact 
with the absent parent or parents creates confusion and 
conflicts in loyalty that make adjustment to the under­
lying crisis and to the new arrangement more difficult. 
Based upon this assumption, it has been urged by one 
research team that when families are disrupted, all but 
one source of loyalty should be removed from the childs 
life. With respea to children removed from their parents 
because of abuse or neglect, this team argues that if 
reunion is not achieved within a certain time, the former 
legal ties between the child and the absent parent or 
parents should be permanently severed. As to children 
of divorced parents, only one parent should have a 
legally recognized interest in the child. 

Recent research does not support the underlying 
assumption of these recommendations. There is no 
doubt that continued contact by a child with an adult 
from whom he has been separated can create genuine 

Despite the negative consequences of 
contacts between non-custodial parents 
and children, however, there is 
considerable evidence that these contacts 
are in the best interests of many, 
even mos~ children. 

problems. Children whose repressed separation feel­
ings about the adults are triggered by visits can be upset, 
and adults can become resentful and hostile. Perhaps 
the most important criticism of non-custodial parent 
visitation is that it may create ambigUity about whom 
the child is to view as his or her parent. 

Despite the negative consequences of contacts 
between non-custodial parents and children, however, 
there is considerable evidence that these contacts are in 
the best interests of many, even most, children. It has 
been shown, both in divorce and foster care cases, that 
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lack of contact with an absent parent can be damaging 
to the child. Two California researchers who performed 
longitudinal studies for sixty-six children of divorce, 
over a five-year period, found that children of divorced 
parents who are not visited by their non-custodial fathers 
suffer intensely at every developmental level. Children 
who maintain relationships with both parents, on the 
other hand, suffer less disruption and upset as a result 
of the divorce. Good relationships with the non-cus­
todial parent are correlated highly to high self-esteem 
and lack of depression in children of all ages. 

Studies of abused and neglected children show that 
despite the negative experiences these children may 
have had in their natural homes, they also still feel sub­
stantial ties with their parents. It has been shown that 
foster children who maintain some contact with their 
parents experience fewer adjustment problems in terms 
of cognitive and psychological functioning than those 
whose biological bond is completely severed. Indeed, 
children, especially older children, are often able to 
draw strength from multiple relationships. On the other 

The concept of non-exclusive parenthood 
essentially recognizes de facto 
psychological parenting relationships 
when they are formed ... these 
relationships are recognized along with} 
and not instead oj; the relationships 
formed with natural or legal parents. 

hand, children whose parents have had their rights ter­
minated suffer anxiety, not only about losing contact 
with parents and family but also about being disloyal to 
their families. The amount of contact by parents whose 
children have been removed from the home can be 
critical to the positive attitudes necessary to make the 
contact meaningful or productive. Feelings of lack of 
acceptance have caused many non-custodial parents, 
after early efforts to maintain contact, to drift away, and 
to finally terminate visitations, giving rise to the accusa­
tion that they lost interest in their children. 

The need of children to maintain continuous contact 
with parent figures, including their natural parents, and 
their ability to manage multiple parenting relationships 
are important considerations in evaluating the present 
legal framework within which parenthood is defined. 
The framework of exclusive parenthood overlooks these 
conSiderations. In the next section I will sketch the out­
lines of an alternative, non-exclusive view of parent­
hood that are more responsive to them. 

ALTERNATIVES TO EXCLUSIVE PARENmOOD 
The basic argument of this paper is that when chil­

dren develop de facto parental relationships with adults 

outside the nuclear family, alternatives to exclusive 
parenthood should be available in resolving disputes 
over children arising from these relationships. These 
alternatives should not replace altogether traditional 
parenthood; insofar as traditional parenthood identifies 
with and reinforces the nuclear family, it is likely to 
remain society's "first choice" option. Non-exclusive 
parenthood alternatives should be limited to circum­
stances in which the assumption that children are raised 
by their parents, within a family, has been Significantly 
attenuated, and when psychological parenting relation­
ships develop outside the nuclear family with adults 
who are not the childs natural or legal parents. 

Nothing in current law endorses the formation of 
these relationships. Only natural or adoptive parents are 
expected to develop parental relationships. Even so, 
adults other than those assigned by nature or legal pre­
sumption become parents to children, and it is safe to 
assume that they will continue to do so. The laws reluc­
tance to recognize these relationships probably does 
little to discourage an adult from stepping in as parent 
for a child when the occasion arises, and unless society 
is prepared to outlaw adults from doing so, it would 
seem that the most constructive role the law can play in 
responding to this phenomenon is to refrain from creat­
ing more suffering for people in their domestic relations 
than they already do for themselves. 

The concept of non-exclusive parenthood essen­
tially recognizes de facto psychological parenting 
relationships when they are formed; however where 
possible, these relationships are recognized along with, 
and not instead of, the relationships formed with natural 
or legal parents. This concept is similar in many respects 
to recommendations that have been made to make 
wider use of guardianships and permanent placements 
with nonparents in order to recognize and regularize 
parenting relationships for children who cannot live 
with their biological parents but who will not benefit 
from an absolute break from them. Unfortunately, these 
recommendations, which current law is inadequate to 
implement, have not been widely followed. 

There are risks, of course, to opening up a legal 
status to more than one set of parents at a time. Making 
the status of parenthood non-exclusive in certain cir­
cumstances may cause parents, or their substitutes, to 
value it less and therefore to take their responsibilities 
less seriously It may also create unreasonable claims by 
adults who develop relationships with children. Many 
adults are important to children, including teachers, 
swim instructors, girl scout leaders, neighbors, little 
league coaches, camp counselors, parents of friends, 
and babysitters. It would be both impractical and unwise 

The custodial requirement is necessary to 
restrict the field of prospective 
psychological parents. 
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to create legal rights every time an adult developed a 
relationship with a child, the continuation of which is 
thought to benefit the child. Broadening access to 
parenthood also may create an even greater indeter­
minacy than that which already exists in child custody 
law today Risks of uncertainty and lack of finality in child 
custody matters, and the distortions in private bargain­
ing among parties to child custody disputes arising from 
this uncertainty and lack of finality may be enhanced. I 
attempt to address these problems by defining guide­
lines that are as limiting and determinate as possible. 

First, I propose to restrict this non-exclusive brand 
of parental status to adults who are either the natural, 
the legal, or the psychological parents of the child. Psy­
chological parents are those who act for the child to 
provide those physical, emotional, moral, and social 
needs that are normally associated with the home and 
family, "on a continuing, day-to-day basis through inter­
action, companionship, interplay and mutuality:' I 
assume that more than one parent may have a psycho­
logical parent relationship with the child at the same 
time, but I would limit recognition of psychological 
parenthood to situations in which the parent is acting 
or has acted as a custodian for the child. Although in 
some cases a child may have a closer, more meaningful 
relationship to a non-custodial adult (a warm, loving 
grandmother) than to a custodial one (a cold, distant 
mother), the custodial requirement is necessary to 
restrict the field of prospective psychological parents. In 
an important sense, it is familialism, not friendship, love, 
guidance, or caretaking, that the definition seeks to 
encompass, and a custodial relationship would seem 
the most accurate guarantee of this quality 

Another feature incorporated in the definition of 
psychological parenting is mutuality Psychological 
parenting implies that parent and child perceive each 
other as such. In determining the perceptions of the 
adult, an important element is motivation. To be sure, 
the circumstances of the onset of the relationship may 
not foretell the nature of its future development. An 

Psychological parenting implies 
that parent and child perceive each other 
as such. 

adult who temporarily assumes custody of a child as a 
favor, or for pin money, may grow attached to her as the 
relationship continues and develop parent-like feelings 
for the child which conceivably could be recognized 
under the non-exclusive parenthood concept. On the 
other hand, an adult who continues to think of caring 
for a child primarily as a way of obtaining revenge, as a 
job, or as a favor is not a suitable prospect for a status 
intended to secure certain of the rights and privileges 
otherwise reserved for parents. 

It is also important that the child perceives the role 
of the adult to be that of parent. This perception, of 

course, can be measured only in terms of the age and 
capacity of the child. Also, as with the adult, percep­
tions of the relationship by the child may change as it 
develops. Again, however, so long as the child perceives 
the adult to be a temporary caretaker, such as a baby­
Sitter, for example, subject to the regular direction of 
the real parent, mutuality and hence a true psychological 
parent relationship does not exist. 

A time period may provide one means to measure 
the nature and seriousness of a psychological parent 

Any rule in child custody that includes 
an analysis of the strength or length of 
parental relationships must address the 
serious problem of child-snatching. 

relationship, and thus, although it will not guarantee a 
psychological parent relationship, may help to ensure 
that this new parental status is not inappropriate. Such a 
period, while necessarily inexact, may provide a mini­
mum threshold below which recognition of a parental 
status should be withheld. Six months is a conservative 
minimum time period. A psychological parent relation­
ship will take longer to form in many cases, especially 
for older children whose ties with former caretakers 
may inhibit the formation of new ties. In no case, how­
ever, should a psychological relationship be shown to 
have developed in less than six months. 

I would also eliminate one set of circumstances 
under which psychological parenting relationships 
would be recognized under this proposal. The circum­
stances under which these relationships are formed are 
irrelevant to the quality of the relationship and thus 
ordinarily should not be a factor pertinent to its legal 
Significance. I would propose, nevertheless, that parental 
status be denied to any adult whose de facto relation­
ship to the child became possible as a result of illegal 
action by the adult, especially the removal of a child 
from the legal guardian without consent or a court 
order. Any rule in child custody that includes an analysis 
of the strength or length of parental relationships must 
address the serious problem of child-snatching. The 
effect that the recognition of multiple parental relation­
ships would have on this problem is not clear. One 
might suppose that the availability of alternatives to the 
all-or-nothing proposition implicated by exclusive 
parenthood might reduce the number of desperate acts 
undertaken by parents threatened with the total loss of 
rights to a child. It seems more likely, however, that the 
problem would be exacerbated rather than alleviated 
by rules that focus on the strength of relationships rather 
than on conduct-oriented parental rights. Child-snatch­
ing is, after all, a serious problem among divorced 
parents, who ordinarily have not lost all rights in their 
children, but only primary custody I hesitate to provide 
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any fuel to the tinderbox of emotions and frustration 
that attend parental acts of taking off with a child in 
defiance of a court order or parental agreement. Thus, 
despite the fact that in some cases the goals non-exclu­
sive parenthood is intended to achieve will be frustrated, 
I would recommend that only those de facto relation­
ships that have arisen, at least initially, at the forbearance 
of one or both parents or legal guardians, or under 
court order, be recognized. 

One question raised by the concept of non-exclusive 
parenthood is the practical one-how, exactly, can two, 
or even more, parents who acquire parental rights be 
able to exercise them? A non-exclusive view of parent­
hood does not compel any particular set of rules and 
priorities for dividing parental privileges and respon­
sibilities between parents. It does not help decide which 
parent, if either, should have primary custody, or 
whether there should be a presumption in favor of 
mothers, or of joint custody. Ordinarily, however, 
parental status implies the opportunity to develop or to 
continue to develop a relationship with a child, and this 
remains the expectation-indeed the purpose-of the 
proposal for non-exclusive parenthood alternatives. In 
resolving the practical difficulties, it would seem 
appropriate to consult current models for shared parent­
ing within marriage and divorce. While some of these 
may seem rather complex when applied to multi-parent 
situations, the need for a child to adjust to complex 
situations should not warrant, in itself, the exclusion 
from the child's life of associations with parents from 
both households, nor should the unsupported assump­
tion that too many fathers (or mothers) is bad for 
a child. 

The availability of non-exclusive parenthood status 
should not depend upon an amicable relationship 
between the various parties nor upon the satisfaction of 
the noncustodial parent's child support obligations, a 
condition imposed in some post-divorce visitation dis­
putes. From the point of view of the childs need for 
continuity, visitation has an importance for the child 
independent of the fmancial responsibility of the parent. 
Moreover, although it might be supposed that parents 
would take their financial responsibilities more seriously 
if their rights to visitation depend upon it, a more effec­
tive incentive actually may be provided by unconditional 
visitation. While cause and effect are virtually impossible 
to establish, it has been demonstrated that noncustodial 
parents who see their children often are more faithful 
over time in meeting their child support obligations 
than those who do not. 

This same argument may raise questions about 
whether the expansion of parenthood beyond its 
present bounds may lessen the access of some noncus­
todial parents to their children and thereby the likeli­
hood that they will comply with child support obliga­
tions. This factor reinforces the need for caution in 
redefining the nature of parenthood to accommodate 
relationships not recognized under current law, but it 
should not be exaggerated. As to noncustodial divorced 

parents, the class of parents under current law who are 
likely to have child support obligations, the aVailability 
of parental status to other parent figures, particularly 
stepparents, will not necessarily mean that the access 
of noncustodial parents to their children will be cur­
tailed. In addition, the creation of legal status for parent 
figures seems as likely to cultivate reliable sources of 
support for the child as to destroy them. 

The effect of non-exclusive parenthood alternatives 
on current adoption law must also be considered. Non­
exclusive parenthood alternatives cannot and should not 
replace adoption entirely. Adoptions by consent will 
continue to serve the interests of many adults and chil­
dren. Involuntary adoptions may also be necessary in 
cases of true abandonment or parental depravity. Non­
exclusive alternatives should reduce the need for adop­
tion in many cases, however, and eliminate some of the 
damaging aspects relating to the exclusive view of 
parenthood that it presupposes. Because adoption 
would no longer be the only way in which a child can 
acquire a permanent legal relationship with de facto or 
other prospective "adoptive" parents, laws that reflect 
opportunities for non-exclusive parenthood may 
increase the ability of courts, otherwise fearful of the 
drastic consequences of adoption for natural parents, to 
order custody to nonparents who have de facto relation­
ships with the child. 

Where children retain ties with natural parents or 
where the rights of natural parents cannot be terminated 
under applicable law, non-exclusive parenthood alter­
natives may permit the creation of a stable, permanent 
legal relationship with another set of parents, more 
permanent and formal than some of the more typical 
foster care arrangements or ambiguous de facto arrange­
ments that now exist under laws that assume that parent­
hood is exclusive. In still other cases, alternatives to 
exclusive parenthood would remove the necessity for 
proving that a natural parent has abandoned, neglected, 

Non-exclusive parenthood alternatives 
cannot and should not replace adoption 
entirely. 

or abused a child in order to recognize legally a non­
parent who is actually functioning as a parent. This non­
parent can attain status as a parent, even as the primary 
custodial parent, without cutting off permanently and 
completely all rights of the natural parent. These alter­
natives would reduce the conflict that often is stimulated 
when parents are threatened by the total loss of their 
parenthood. More importantly, these alternatives address 
the needs of children for continuity of relationships 
with both natural and de facto parents. 

In some instances, even the most limited role for a 
parent will be plainly detrimental to the child. Although 
the cases in which this is shown to be true will be rare, 
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the concept of non-exclusive parenthood does not elim­
inate entirely the possibility of terminating parental 
rights involuntarily in extreme cases. Relieved of the 
pressure to protect parents from the total and permanent 
loss of parenthood and Simultaneously to assure the 
welfare of children, however, termination standards can 
be reserved, more properly, for terminating the rights 
of parents whose involvement in the lives of their chil­
dren is truly detrimental to those children. 

Will families formerly eagerly willing to adopt chil­
dren, as exclusive parents, be willing to accept children 

Termination standards can be reserved, 
more properl] for terminating the rights 
of parents whose involvement in the 
lives of their children is truly detrimental 
to those children. 

"as their own" under the more limited, non-exclusive 
parenthood status? There is little evidence upon which 
to base speculation on this point. It has been shown, 
however, that adults with familial connections to a child 
who do not have exclusive parenting status can come to 
regard and care for a child as their own, in a variety of 
circumstances in which other adults share a parental 
role with them, or are, indeed, the "real" parents. 
Formal parenthood status that is not exclusive both 
recognizes and helps to perpetuate these roles, roles 
that may be unnecessary, or even negative, if the premise 
of tl1e nuclear family is a reliable one, but necessary 
and constructive if it is not. 

CONCLUSION 
The concept of non-exclusive parenthood is not a 

precise legal doctrine intended to provide easy answers 
to difficult questions of authority over and access to chil­
dren. It is, rather, an alternative for approaching certain 
child custody disputes in which, because the child has 
developed childparent relationships with adults out­
side his nuclear family, one of the critical, underlying 
premises of child custody law-that parents raise their 
own children in families-is no longer a fair one. It is 
an alternative view of parenthood that eliminates the 
element of exclusivity that long has dominated our 
understanding of parental rights, and may therefore be 
a more appropriate way of handling certain disputes 
over children. It is a flexible concept, one which allows 

for a wide variety of child custody arrangements includ­
ing those now ordered in divorce cases, and which 
accommodates changes in those arrangements over 
time, according to changes in the needs of the child. In 
some cases it suggests answers that courts, more mind­
ful of the welfare of children than of legal precedent, 
are already reaching, but it urges the development of 
determinate, principled standards that can serve as a 
more stable foundation for these decisions. Without 
such a foundation, courts more often will be constrained 
to apply the law as they understand it to be, law that 
remains bound by an exclusive view of parenthood. 

A final concern I must address is whether alterna­
tives to exclusive parenthood will contribute further to 
the decline of the nuclear family The relationship 
between legal reform and social change can be neither 
easily discovered nor accurately predicted. Given the 
reasons children come into the care of nonparents, and 
the growing possibility that a psychological parent may 
prevail in a child custody fight, it seems unlikely that an 
approach that attempts to accommodate more than one 
parent or set of parents in a child custody arrangement 
will further weaken an already vulnerable American 
institution. Indeed, the decline of the family seems 
more directly related to economic and social factors 
than to legal ones. No matter; once it is demonstrated 
that children with certain parenting histories experience 
more benefit (or, if you prefer, less detriment) from car­
rying on multiple, non-exclusive parental relationships 

The decline of the family seems more 
directly related to economic and social 
factors than to legal ones. 

than from being restricted to exclusive ones, child cus­
tody law seems an inappropriate tool for suppressing 
the decline of the nuclear family In this regard, the 
view that the failure to make legal changes to correspond 
to social change harshly punishes those who participate 
in the evolution of society is especially compelling, 
because the participants are not willing ones. 

*Tbis paper is the short version of a substantially 
longer article entitled Rethinking Parenthood as an 
Exclusive Status: The Need for Legal Alternatives When 
the Premise of the Nuclear Family Has Failed, to be pub­
lished in the June, 1984, issue of the Virginia Law 
Review, Vol. 70, No. 1, Copyright Virginia Law Review 
Association. 
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The Preferences of Friendship 
Sanford Levinson * 

WE ARE JUSTLY PUNISHEDforthoseexclusive 
attachments which make us blind and unjust, and 
limit our universe to the persons we love. All the 
preferences of friendship are thefts committed 
against the human race and the fatherland. Men are 
all our brothers, they should all be our friends. 1 

(The author begins by discussing this statement by 
Rousseau and attempts by others to delineate the con­
flict between citizens' duty of loyalty to the society at 
large and their private allegiances to friends. He states 
that this conflict surfaces in the law in the doctrines that 
concern testimonial privileges) 

All testimonial privileges block the state from com­
pelling the disclosure of presumptively important or 
desirable information. The most famous such privilege 
in our legal system is, of course, the fifth amendment 
privilege against compulsory self-incrimination. This 
presentation shall concentrate on those testimonial 
privileges that allow one person to affect the testimonial 
process on the basis of the relationship of the informa­
tion being requested to another person. 

Testimonial privileges are a rich field for inquiry 
because they represent an area of the law where the 
state, in effect, seemingly limits its own sovereignty by 
recognizing the continuing validity of pre-political per­
sonal relationships (or relationships designed to protect 
or enhance ones extra-politicalpersona) over full-scale 
identification of oneself as a member of the political 
community. This is very different, it is worth noting, from 
general protection of a "right to privacy" by preventing 
a psychiatrist, for example, from publishing a book dis­
closing a patients secrets.2 In this latter case, the state is 
merely arbitrating a dispute between two private indi­
viduals. Although important questions of theory are 
involved, to be sure, there is not the ultimate drama of 
the stateS denying itself information it would prefer to 
have in order to achieve some legitimate public pur­
pose, such as the discovery and punishment of criminal 

Genuine commitment to the values of 
friendship and private life might require 
significant changes in the way we 
approach testimonial privileges. 

behavior. Assessing the validity of claims of privilege 
raises problems of the utmost importance for any theory 
of the liberal State. Moreover, clarification of those 
claims also enables us to discover what might be 
involved in truly taking (certain) rights seriously Cer­
tainly one of the aims of this essay is to suggest that 
genuine commitment to the values of friendship and 
private life might require significant changes in the way 
we approach testimonial privileges. 

It is obvious that there is no single notion of testi­
monial privilege that can successfully capture all of the 
nuances present in conSidering, on the one hand, the 
marital privilege or, on the other, the "professional" 
privileges (e.g., lawyer-client, doctor-patient). The 
Supreme Court has suggested that the classical priv­
ileges "are rooted in the imperative need for confidence 
and truSt."3 The marital relationship is indeed described 
by the Court as "the best solace of human existence:' 
And the Court goes on: 

The priest-penitent privilege recognizes the human 
need to disclose to a spiritual counselor, in total and 
absolute confidence, what are believed to be flawed acts 
or thoughts, and to receive priestly consolation and 
guidance in return. The lawyer-client privilege rests on 
the need for the advocate and counselor to know all that 
relates to the clients reasons for seeking representation 
if the professional mission is to be carried out. Similarly, 
the physician must know all that a patient can articulate 
in order to identify and to treat disease; barriers to full 
disclosure would impair diagnosis and treatment.4 
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This passage generates two observations. The first 
concerns the basis of the privileges; the second, their 
scope. As to the first, whose conception of "need" con­
trols? Does society honor those conceptions of indi­
vidual "need" held by its members, regardless of the 
cost to important general policy goals? As Ronald 
Dworkin has argued so insistently, this indeed is what it 
means to take a right seriously 

Or, on the contrary, is "need" to be defined, in a 
basically utilitarian manner, by the society itself, so that 
it decides what is socially useful and then structures a 
regime of privileges accordingly? 

This latter, utilitarian, justification is, of course, at the 
heart of Dean Wigmores classic presentation of the cir­
cumstances under which a privilege should be recog­
nized in law: 

(1) The communications must originate in a confi­
dence that they will not be disclosed; 

(2) This element of confidentiality must be essential 
to the full and satifactory maintenance of the relation 
between the parties; 

(3) The relation must be one which in the opinion 
of the community ought to be sedulously fostered; and 

(4) The injury that would inure to the relation by the 
disclosure of the communications must be greater than 
the benefit thereby gained for the correct disposal of 
litigation. 5 

This is not a conception that takes rights seriously, 
for individuals have only those privileges which the 
society itself deems desirable in order to attain broad 
social goals. Should a particular kind of relationship not 
be thought functional to the social order, or should the 
good purchased even by a desirable relationship not be 
high enough, from a social perspective, to justify its 
encouragement at the cost of society's foregoing the 
receipt of valuable information as evidence, then society 

Thus we have the potential paradox of 
society's supporting ((the imperative need 
for confidence and trust" only so long as 
that support is useful 

is under no compulsion to grant a testimonial privilege. 
Thus we have the potential paradox of society's support­
ing "the imperative need for confidence and trust" only 
so long as that support is useful; should it be socially 
counter-productive, it can be withdrawn, unless one 
roots at least some privileges in some non-utilitarian 
conception of the selfs relation to the social order. 

Regardless of the basis of privileges, though, the 
second problem remains-defining their scope. Does 
the particular structure of privileges we have present a 
coherent whole? Or, on the contrary, does a yearning 
for analytiC clarity drive us toward either expansion or 
limitation of the existing privileges? 

One may have a panoply of privileges in regard to 
her spouse but have no legally recognized privilege 
concerning her lover. In the latter context one can be 
compelled on pain of jail to divulge the most intimate 
conversations, let alone merely to testify adversely A and 
B are protected only if they enjoy the legal status of 
husband and wife. The private structure of intimacy must 
take specific legal (and therefore public) form if it is to 
be safeguarded against public intervention. 

Indeed, it is not only the lover who is unprotected 
in American law. Family relationships other than the 
spousal are generally not recognized as conferring testi-

The private structure of intimacy must 
take specific legal (and therefore public) 
form if it is to be safeguarded against 
public intervention. 

monial privilege, although several courts have recently 
recognized a parent-child privilege. There is no doubt, 
however, that American law does not recognize a sibling 
privilege, let alone other kinship privileges. A similar 
selectivity and uninclusiveness is apparent in the realm 
of the professional privileges, with the result that the 
state offers no protection at all against many potential 
incursions into the territories of the private self. 

(The author next considers defenses of testimonial 
privileges [besides overtly utilitarian ones]. He distin­
guishes between theories "emphasizing self-protection­
i.e., protection of an essentially atomistic, psycho­
logically egoistic individual"-on the one hand, and 
those concerning the value of protecting intimate rela­
tionships as "goods in themselves," on the other hand. 
The "professional"privileges [e.g., lawyer-client, doctor­
patient) are in the former category. These privileges can 
be seen as extensions of the fifth amendment's protec­
tion against self-incrimination, with the lawyer or doctor 
"merely an agent of the central self accorded the 

Amendment's protection." By contrast, the spousal Pril'­
ilege exists to protect the relationship itself -to foster 
reciprocity and mutual sharing between husband and 
Wife. The fifth amendment, the author contends, thus 
cannot be the source of pn'vileges [e.g., spousal} which 
are based on intimacy-since in many cases, the values 
of self-protection and relationship protection [i. e., 
intimacy} are in direct conflict.) 

Whatever ones approach to testimonial privileges, 
though, perhaps the most basic problem is trying to 
achieve some "fit" between the interests deemed to be 
protected and the specific relationships to which the 
privileges apply All of the present privileges are dis­
tinctly role-related. An individual is protected against 
disclosure of confidential conversations with other 
persons of defined roles: spouses, doctors, priests, and 
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lawyers, for example. What joins all except the first, of 
course, is that they share the social status of being pro­
fessionals. Indeed, insofar as claims are made to add to 
the present list of privileges, they are almost inevitably 
linked to specific professional groups who claim similar 
functions to already recognized professions. 

And all these supplicants for testimonial privileges 
adopt what I have termed the "agency" theory of protec­
tion. Today's individual, it is claimed, needs not only to 
consult doctors, lawyers, and priests, but also to take 
advantage of the special skills of accountants, gurus, 
and others. It is argued that maximum use of such agents 
can be safeguarded only if we underscore the trust that 
A can safely place in B by giving to A the right to prevent 
B from testifying about what he was told in confidence. 

Even if we adopt agency claims in regard, for 
example, to psychiatriSts, surely the "fit" is highly imper­
fect. Why exactly should only the M.D.-holding psychi­
atrist or (in some states) the Ph.D.-certified clinical psy­
chologist be protected as one's agent, but not one's 

All these supplicants for testimonial 
privileges adopt what I have termed the 
((agency" theory of protection. 

sensitive colleague who is willing to listen (and to 
respond helpfully) to one's troubles? That person must 
lie or go to jail if disclosure of intimate material is to 
be avoided. 7 

One of the things we see in the development of tes­
timonial privileges through time is our capitulation to 
professionalism: Ordinary men and women are deprived 
of access to testimonial privilege (and thus protection 
against the forced betrayal of their friends and asso­
ciates) through failure to share professional status. Thus, 
far from being evidence of a general commitment to 
the values of trust and privacy, the present system of 
testimonial privileges is a symbol much more of our 
cultural over-commitment to the values of profession­
alism. Indeed, the present scheme of privileges actually 
denigrates the general importance of private intimate 
relationships. 

The emphasis on status and credentials serves two 
functions. First, it adds social support to the claims of 

One of the things we see in the 
development of testimonial privileges 
through time is our capitulation to 
professionalism. 

importance made by the protected professions. A way 
of indicating that a new profession has "arrived" is to 
give it access to testimonial privileges enjoyed by the 

classical professions of medicine and law: But there is a 
second function as well: Emphasis on credentials makes 
it possible to identify the specific individuals entitled to 
hold themselves out as enjoying the privilege. That is, 
even if in theory we might agree that sensitive office­
workers should be allowed to claim the same privilege 
as psychiatrists, we are wary of identifying the category 
of "sensitive workers:' The transaction costs of such 
identification would be far too high to commend adop­
tion by a society even minimally committed to efficiency. 

The marital privilege is a paradigm case of easy 
identifiability. There are relatively unambiguous legal 
tests to determine who is "married" and who is not; if 
one passes those tests, the privilege holds. There is sim­
ilar ease of identification of those who are lawyers or 
doctors, though even in the last group we enter the 
world of the "unconventional" doctor-the chiro­
practer, herbalist, or practitioner of acupuncture. And 
when we reach the religiOUS minister, chaos ensues. It 
was easy enough to decide who was a "priest" so long 
as the Catholic Church maintained its hegemony; but 
Protestantism of course opens the dikes. If one accepts 
the priesthood of all believers, then is every believer 
entitled to the priest-penitent privilege?8 The answer, 
legally speaking, is obviously not, though the theoretical 
difficulties remain. 

We could, of course, get around this set of problems 
by allowing anyone to refuse to testify, or to block the 
testimony of others about confidential communications 
-or to testify adversely at all-Simply by asserting that 
to allow such testimony would be to betray an important 
private relationship. A Mafia-connected lawyer is entitled 
to claim the privilege against disclosing conversations 
with his clients; we could extend the same privileges to 
others connected with the Don. I assume that we would 
hesitate to do so: we do wish to maintain some capacity 
of the collective social order to garner evidence against 
those who break its laws. If one is entitled to purchase 

There may even be a touch of sexism 
linked to the emphasis on spousal status. 

invulnerability to forced disclosure merely by prefaCing 
a remark with "Confidentially; and I'm telling you this 
only because you're a good friend (like the 200 other 
close friends I've told this to); ' or by invocation of per­
sonal distress at betrayal, conviction of criminals would 
become markedly more difficult. 

Whatever the difficulty of establishing "fit" in agency 
relationships, the problem is even greater in regard to 
truly intimate relationships, especially if we defend pro­
tecting such relationships by reference to notions other 
than mere mechanisms of self-defense in a cold and 
brutal world. Whatever the enthusiasm of the United 
States Supreme Court, among others, for the marital 
state, there is surely nothing unique about marital rela­
tionships in the ability to provide emotional and other 
succor. Many marriages are emotionally sterile, and 



DUKE LAW MAGAZINE / 24 

emotional intimacy is often found with non-spouses. 
There may even be a touch of sexism linked to the 

emphasis on spousal status. Some research indicates that 
women are much more likely than men to confide 
intimate matters to close (female) friends. 9 Men, who 
seem to confide only to their wives, if at all, may be 
relatively better protected by the spousal privilege than 
their wives who have confided as well (or perhaps only) 
in their friends. 

If one takes seriously the notion of private life linked 
with the "preferences of friendship;' it is necessary to 
expand the circle of protected relationships well beyond 
the marital arrangement and accord lovers and friends 
the same protection as spouses. Anything less means 
simply that the professed regard for intimacy and trust 
is questionable. Just as the professional privileges can 
be interpreted at least in significant measure as a social 
means of shoring up the status of professionals, the 
spousal privilege can be interpreted as an effort to sup­
port the bourgeois notion of emotional monogamy. 
Whatever one's views about sexual monogamy, that is 
certainly a different issue from the protection of more 
general privacy and intimacy. The spousal privilege can 
be defended in terms of the latter values only if one is 
willing to assert the justifiability of the state's limiting 
one's deepest intimacy to her spouse. 

At this point I hope it has become clear that the 
issue of testimonial privileges implicates one of the 
central questions of contemporary liberal political 
theory: Can the State be truly neutral among life plans? 
Ronald Dworkin, among others, has defined liberalism 

The spousal privileges can be interpreted 
as an effort to support the bourgeois 
notion of emotional monogamy. 

as consisting preCisely in the State's refusal to define the 
good life for its citizens. 10 Yet it is impossible to imagine 
a coherent theory of testimonial privileges that does not 
at the same time enunciate some notion of the good 
life, whether that be expressed as one including the 
blessed state of matrimony, close friendship, or frequent 
consultations with one's psychiatrist. That is, of course, 
as true of this essay as of any other defense of any given 
privileges. Tell me the privileges you wish the state to 

adopt and I will tell you your vision of the good life. It 
comes with the territory. 

There is, then, no escape from the deep problems 
of social and political theory presented by any attempt 
to make testimonial privileges cohere. Each of the 
present privileges can be explained historically or 
sociologically, but this is obviously different from 
defending them theoretically as "fitting" within an over­
all rationale. What might we do other than return the 
topiC to its present place within the shadows of our 
concerns? 

*Professor of Law, University of Texas School of Law. Ibis 
article is excerpted from an address given by Professor 
Levinson to a meeting of the Duke Law School facUlty 
on November 11, 1983. A longer version will be pub­
lished in aforthcoming issue of Duke Law Journal. 
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Community Property Cases in 
the United States Supreme Court 
-Why Such a Hostile Reception? 
William A Reppy,jr.* 

L
inda and Don Smith, a hypothetical couple, 
were married in California in 1948. Linda went 
to work as a secretary for the University of Cali­
fornia; Don took a job as a mechanic for 

Southern Pacific. They lived the good life, quickly spend­
ing take-home pay on a deluxe rental apartment, 
evenings out at the best nightclubs, vacations abroad, 
etc. The only assets of substantial value that Linda and 
Don acquired during their marriage consisted of rights 
in retirement plans funded by payroll deductions. In 
Dons case the deductions were technically of Railroad 
Retirement Act (RRA) "taxes." 

In 1983 both Don and Linda retired. Each began 
receiving $1000 per month in retirement benefits under 
his or her respective pension program. As sometimes 
happens, a major change in lifestyle-retirement­
caused the Smiths' marriage to fall apart. They separated; 
Don filed for divorce; Linda began datingJim and hopes 
to marry him after the divorce is final. 

The divorce court has determined that the Smiths' 
only assets of any substantial value are the rights in the 
two retirement plans and that the value of Don's is the 
same as Lindas. A California statute directs the court to 
divide "equally" between the divorcing spouses assets 
acquired by labor during marriage (community prop­
erty under California law). If Don had been working for 
any employer other than a railroad, the judge would 
have distributed to Don all rights in his retirement plan 
and to Linda all rights in hers. 

But the United States Supreme Court would not 
allow an equal division when one of the pensions is 
governed by the RRA. Application of Californias equal 
division statute would be unconstitutional under the 
Supremacy Clause of the U.S. Constitution. According to 
Hisquierdo u Hisquierdo, 439 U.S. 572 (1979), Congress 
demands the division of the Smiths' property to be as 
follows: (1) all of Dons pension benefits, $1000 per 
month, to him because this is his property alone by 
virtue offederallaw; (2) Linda's future pension benefits 
to be paid $500 per month to her and $500 to Don (0 
because California views her pension as co-owned com­
munity property. Since Linda is planning to remarry, no 
alimony award can correct the imbalance and unfairness 
of the United States Supreme Court commands. 1 

Such was the law from 1979 to 1984. Recently Con­
gress abrogated Hisquierdo in part by authorizing the 

William A. Reppy, jr. 

treatment of some of Don's future RRA benefits as divis­
ible property. But not all of the benefits become divis­
ible; and the unfairness compelled by Hisquierdo under 
the theory of federal pre-emption of state law still haunts 
many California divorces. 

In a community property system, the labor of one 
spouse, say the wife, whether at a paying job or in the 
home (e.g., cleaning, ironing, caring for the children) is 
viewed as a co-equal factor along with the labors of the 
husband (e.g., working at the railroad yard) that is 
responsible for producing financial gain. So the wife 
owns fifty percent of the husband s paycheck as well as 
fifty percent of fringe benefits he earns on the job. Her 
financial gains are, of course, likewise shared. 

Only eight American states apply this equal sharing 
approach-drawn from the law of Spain and brought 
to the United States by Mexican settlers in Texas and 
California, etc.-to married couples' property rights. In 
most states a nonpartnership approach rooted in English 
common law prevails: the husband is sole owner of 
what he earns by labor; the wife the sole owner of what 
she earns. 

In Hisquierdo, the Supreme Court compelled Cali­
fornia to mix the two systems: apply equal sharing to 
wealth earned by the wife but use the English approach 
-viewing the acquiring spouse as sole owner-when 
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dealing with the husbands retirement benefits. 
An identical approach was taken by the Supreme 

Court in McCarry v. McCarty, 453 U.S. 210 (1981), for 
cases where the husband's retirement benefits were 
earned during marriage while he was a member of the 
armed services. 

In just over a year Congress reversed most of the 
unfair effects of this decision. But McCarry still does 
apply if a spouse, say the wife, sues her armed service­
man husband for divorce in a state where he is assigned 
to serve but not domiciled. And the McCarry opinion 
remains in the Us. Reports as evidence of the Supreme 
Couns animus to equal sharing by spouses of gains dur­
ing marriage. This article seeks to trace the history of 
that hostility to community property and attempts to 
explain it. The causes seem to be (1) ignorance of the 
basic principles of community property; (2) stereotyped 
assumptions about the economic contribution of mar­
ried women; (3) a notion that marital property law with 
English roots must be superior to that drawn from 
Spanish law; and (4) application of the maxim that "hard 
cases make bad law." 

The Constitution does not, of course, directly confer 
on the federal government power to dictate the rights 
inter se of married persons. Indeed, domestic relations 
is the archtypical area of lawmaking preserved to the 
states by the tenth amendment. But the federal govern­
ment is empowered to wage war, can regulate interstate 
commerce, etc. And statutes enacted in implementing 
these powers granted by tlle Constitution have been 
interpreted by persons disfavored by the sharing prin­
ciples of community property-usually disgruntled 
husbands or their estates-as pre-empting a rule of 
state family law and either replacing it with a federal 
rule or restructuring the state law to conform to a 
federal model. 

A number of Supreme Coun decisions purpon to 
establish a strong presumption against pre-emption of 
state law of domestic relations. One of two tests must be 
met if state law is to be inapplicable. (1) Has Congress 
spoken with "force and clarity"? Wissner v. Wissner, 338 
U.S. 655 (1950). Congress does know how to do so, and 
in the Internal Revenue Code and Social Security Act 
sometimes expressly says: "State community property 
law shall not apply" (2) Even if Congress has not spoken 
with force and clarity, state law will be pre-empted if, as 
said in McCarty, its application "threatens grave harm 
to" or will do "major danlage" to a "clear and substan­
tial" federal interest. The Supreme Courts findings of 
such grave danger, we shall see, are almost absurd. 

The first of the signiflcant cases holding state marital 
property law pre-empted was McCune v. Essig, 199 U.S. 
382 (1905). A Washington husband applied under a 
federal homestead act to enter certain federal land. The 
act provided that after five years' occupancy and the 
making of improvements a patent of title would issue to 
the entryman. The husband died before the five years 
elapsed. The federal act empowered his widow to com­
plete the period of occupancy and to make improve-

ments upon proof of which a patent would issue to the 
widow. That happened in McCune. 

Under Washington law if either spouse (or both 
together) began during marriage the process of acquir­
ing a title to land over a course of time, this inception of 
the right during the marital communitys existence 
meant the title when acquired would also be community 
-even if death or divorce had intervened to dissolve the 
community Accordingly, when the patent was issued to 
the widoW; under state law a half interest vested in the 
estate of her deceased husband, who had died intestate. 
At that time, his heir was the daughter of the marriage. 

The United States Supreme Coun held that Congress 
had forbidden the state from treating the title granted 
by a patent naming the wife as patentee as community 
property: "The statute which gives him [the entryman 1 a 
right gives her a right. She is as much a benefiCiary of 
the statute as he. The words of the statute are clear .. :' 
199 U.S. at 389. In other words, a patent issued in the 
name of the husband, whom the statute contemplated 
would be the original entryman, would be owned solely 
by him; thus a patent issued to the widow would be 
owned solely by her. To say that the words of the statute 

There was, moreover, no reason as a 
matter of federal law for Congress to 
interfere with Washington domestic 
relations laws by prohibiting marital 
sharing of the family home. 

were "clear" in barring community ownership is unsup­
portable. The statutory language gives no reasons even 
to suspect that Congress thought about application of 
the community property system to the homestead grant. 
There was, moreover, no reason as a matter of federal 
law for Congress to interfere with Washington domestic 
relations laws by prohibiting marital sharing of the 
family home. 

Why, then, did the Coun render its unanimous deci­
sion that concluded that "the law of the State is not 
competent to do this"-i.e. , to characterize ownership 
as community when the federal patent named only one 
spouse as grantee? The plaintiffs claim was greedy and 
inequitable. The widow had sold the land to defendant, 
who quite obviously thought he was getting full owner­
ship. Some time later, assening the technical position 
that her minor daughter (as heir of her father) was co­
owner and that the procedures for conveyance of her 
interest through a guardian had not been complied 
With, the family sued the buyer to quiet title to a half 
interest and for accounting for half the rents and profits 
the buyer had made, apparently in farming the land. 

Also, the husband had died within a year of making 
entry so that the wife, without his help, was responsible 
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for almost all the occupancy and probably almost all the 
making of improvements necessary to obtain the patent. 
It was not pointed out to the Court that Washington law 
gave her a reimbursement claim against the husbands 
estate for separately owned funds she expended to 
obtain issuance of title. Probably Washington law also 
allowed a reimbursement claim for tl1e value of her 
labor. On the facts, however, the right of reimbursement 
mav have been more a chimera than a substantial 
method for protecting the wife. Costly estate adminis­
tration proceedings would have had to have been com­
menced with the wife filing as a contingent creditor 
(since she would not know for more than four years 
after her husband's death how much funds and labor 
would have to be expended to complete the homestead 
process). The only practical way to deal with the claim 
would be keeping the estate open until a patent issued 
and then giving tl1e widow, a judgment as creditor, 
which would possibly become a lien on the husband's 
half of the real property at issue. 

In sum, not only was the plaintiff's claim unfair to 
the buyer from the widow, but the state law rule of 
inception-of-title could not operate efficiently under a 
homestead-grant system where the community title 

The McCune Courts imputing to Congress 
an anti-community intention it surely 
did not have was erroneous but 
not surprising. 

might ripen many years after the community was dis­
solved by death. Moreover, the briefs for the plaintiff did 
not stress the serious damage that would be done to the 
principle of husband-wife equality in sharing gains dur­
ing marriage if homestead statutes referring to issuance 
of a patent in the name of just one married person 
precluded community ownership. 

Hence, the McCune Courts imputing to Congress an 
anti-community intention it surely did not have was 
erroneous but not surprising. 

Possibly, too, the McCune Court was hostile to a sys­
tem of marital property that would make one spouse 
half owner of property acquired by the labors of the 
other spouse. But the opinion was by Justice Joseph 
McKenna, who hailed from the community property 
state of California, where he had been a lawyer and 
legislator. Hostility to community property as "foreign" 
to tl1e common law would not be expected from one 
acquainted with marital sharing. 

In Buchserv. Buchser, 231 u.s. 157 (1913), decided 
eight years after McCune, the Court's attitude was com­
pletely different. But Buchser involved typical applica­
tion of community property theory rather than the 
technical and inequitable application attempted by the 
daughter in McCune. A Washington man married a 

woman who had three children. Several years later the 
entire family settled on federal land under a homestead 
act. After five years a patent issued in the husband's 
name. The wife died intestate, and by state law her one 
half community interest in the land passed to the three 
children. In the widowers quiet title suit against his 
three stepchildren it was held that only the "clearest 
expression" of congressional intent would preclude 
state marital property law from attaching to property 
once the federal government deeded it out. No such 
intent was found in the statutory directive to issue title 
in the name of the entryman. Nor, said the Court in a 
unanimous opinion by Massachusetts' Oliver Wendell 
Holmes, would application of the community property 
law interfere in any way with federal policy: 

A surprising degree of ignorance about community 
property appears in the Supreme Court's next signifi­
cant pre-emption deCision, Wissner v. Wissner, 338 U.S. 
655 (1950). A California husband serving in the army 
obtained life insurance under an act of Congress by pay­
roll deductions. The husband designated his mother as 
beneficiary, but by state law the wife, at his death, could 
claim half the proceeds in her capacity as co-owner in 
community of the policy: A passage of the federal law 
said that the armed serviceman insured "shall have the 
right to designate the beneficiary." By this language, held 
the Supreme Court, "Congress has spoken with force 
and clarity" to preempt state law. To recognize the 
widow as half owner "nullifies the soldier's choice and 
frustrates the deliberate purpose of Congress." Allowing 
the husband to defeat his wifes rights under state law of 
marital partnership "might well directly enhance the 
morale of the serviceman." 

Even though California law gave relief to the wife as 
co-owner rather than as creditor, the Court also said 
that a provision of the act of Congress that exempted 
insurance proceeds from attachment, levy, or seizure by 
creditors precluded the state court judgment that the 
mother pay over to tl1e widow half the proceeds. Con­
ceding an exception was recognized under such anti­
attachment statutes for alimony claims by an ex-wife, the 
Court distinguished a wife's community property claim 
as not resting on the "moral obligation of supporting 
spouse:' Rather, community property was viewed by the 
Court as a "business relationship of man and wife for 
their mutual monetary profit." This led to the conclu­
sion that: 

[vJenerable and worthy as this community is, it is not, we 
think, as likely to justify an exception to the congressional 
language as specific judicial recognition of particular 
needs, in the alimony and support cases. 

The author of the opinion was Justice Tom Clark, 
from the community property state of Texas, and it is 
remarkable that he could be so far off base as to charac­
terize a marital community as a "business relationship ." 
The principle of marital sharing rests, rather, on the 
mutual love and commitment of tl1e man and woman 
that lead them to marry The legislatures in the commu­
nity property states determined that more often than 
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not a couple who marry want a more complete partner­
ship-one including a sharing of gains-than English 
common law attached to the marital state. Such sharing 
was not mandatory The spouses could contract between 
themselves so that each would be the sole owner of his 
or her own earnings. 

The majority in the 5-3 Wissner decision rather 
clearly envision a wife in stereotypical terms of a stay­
at-home whose only contribution to the marriage is rais­
ing children and doing housework. (This despite the 
fact that Mrs. Wissner had during the early years of the 
marriage put her husband through medical school with 

The principle of marital sharing rests, 
rather, on the mutual love and commit­
ment of the man and woman that lead 
them to marry. 

her earnings as a nurse.) The theory of community 
property is directed in part to such marriages. It views 
the domestic labors of one spouse as equivalent in mak­
ing a success of the marriage as the labors of the other 
to bring home a paycheck. But the federal domestic 
policy as expressed in Wissner is that the labors of a 
stay-at-home spouse should entitle her to no more than 
the basic support obligation enforceable by alimony 
claims. Congress, the Court assumes, would not want to 
recognize a claim that viewed domestic labors as mak­
ing an equal contribution to the financial health of 
the marriage. 

ObViously, too, the Wissner majority did not consider 
the possibility that the wife of the soldier whose life 
insurance policy is to be federally insulated from the 
community sharing of gains might herself be employed 
and might be earning as a fringe benefit of her employ­
ment life insurance coverage on her life, an annuity, etc. 
The Wissner result applied to that situation results in the 
husbands obtaining 100 percent fringe benefit earned 
by his labors plus, under state law with no federal pre­
emption, 50 percent of the financially valuable fringe 
benefits earned by his wifes labors. Maybe this would 
boost a soldiers morale, as the Wissner majority said, 
but to impute such an intention to Congress is baseless. 
In a footnote the Wissner majority invited soldier hus­
bands in tlle future to urge on the basis of federal pre­
emption an even more extreme distortion of marital 
sharing, stating that "[ t ]he view we take of this case 
makes it unnecessary to decide whether California is 
entitled to call army pay community property" (The US. 
Department ofjustice in an amicus brief favoring the 
husband had suggested that possibility) 

What can explain Wissner? It was, like McCune, a 
case where on the facts state law was being asserted to 
reach an inequitable result. Major Wissner, who had died 
in action, was, the Court believed, estranged and living 

apart from his wife at all times when he was in the 
armed services, i.e. , at all times when his labors gen­
erated the premiums paid for the life insurance. Prior 
to 1971 California law provided that when a married 
couple were separated, the wifes earnings were her 
separate property but the husband's were community 
Wissner was decided in 1950-long before there was 
precedent for a constitutional attack on such sex dis­
crimination (see Reed v. Reed, 404 US. 71 [1971]). 
Perhaps the majority in Wissner employed federal pre­
emption instead as the device for avoiding a state law 
that was distasteful because of sex discrimination. 

But neither that unfair aspect of California law nor 
the fact that the US. Justice Department had filed an 
amicus brief opposed to marital property sharing fairly 
explains the Courts nasty and sometimes sarcastic 
opinion. For example the Court said, "We shall not 
attempt to epitomize a legal system at least as ancient as 
the customs of the Visigoths ... " And, said the Court, 
the statute construed as mandating separate ownership 
of the NSLI policy was a "legitimate" exercise of the 
federal war and defense power since defeating his wife's 
property rights under state law "might well directly 
enhance the morale of the serviceman." 

Wissner was followed by Free v. Bland, 369 US. 663 
(1962). The husband here invested community funds 
under his management in US. savings bonds, taking title 
in the name of the spouses as joint tenants with right of 
survivorship. His wife then died with a will leaving all of 
her estate to her son. The son urged that Texas law did 
not permit the husband to deprive his wife of testa­
mentary power over her half interest in community 
assets by converting community property to joint 
tenancy. The son pleaded that the investment by the hus­
band that he contended had deprived the wife of testa­
mentary power over property she owned (a half interest 
in the money used to buy the bonds) was made by the 
husband without his wifes knowledge. 

The United States Supreme Court -observing that a 
right of survivorship that avoided estate administration 
made purchase of federal bonds attractive-substituted 
for Texas's flat ban against converting joint tenancy into 
community property a federal rule that the husband 
could do so absent "fraud" by him on his wife. 

The hostility to state law of community property in 
the Free opinion (written by Earl Warren, the former 
Attorney General and Governor of California, who 
should have had a close understanding of community 
sharing) appears in an assertion that federal, not state, 
law would determine the extent to which the husband 
could deal with his wife's property in such manner as to 
deprive her of testamentary power over it. This aspect 
of federal pre-emption was not asserted by the husband 
but by the US. Department ofjustice which had, once 
again, filed a brief in opposition to state community 
property law. 

The wifes son in Free asserted that state law imposed 
an absolute ban on the husbands investing community 
funds without his wifes consent so as to deprive her of 
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testamentary power over her property But the US.Jus­
tice Department wanted a showing of some sort of 
"fraud" by the husband, apparently some evil intent on 
his part to impose any restrictions. 

Reading between the lines of the US. amicus brief 
one gets the feeling the writer assumed something not 
appearing of record, that the money used to buy the 
bonds was the husband's earnings. The writer then 
appears to fall into an English common law attitude 
about marital property: tl1at the husband should be able 
to do whatever he wants with his earnings so long as he 
does not "defraud" the wife. 

There was not the slightest basis in the bonds statute 
for concluding that a federal rule was necessary to 
determine under what circumstances X could use 
money owned by Y to buy such bonds. Neither the 
Solicitor General s brief nor the opinion of ChiefJustice 
Warren even hints that language of the act of Congress 
spoke with "force and clarity" so as to pre-empt state 
law on that issue. And it seems inconceivable that a state 
law imposing a flat ban (X can never do so without Y's 
consent) would threaten grave harm or do major dam­
age to a substantial federal interest (the basis for pre­
emption when Congress has not spoken with force and 
clarity). 

Only an unspoken hostility to a marital property 
regime that treats a wife as co-equal owner along with 
the husband of his earnings can explain use of federal 
pre-emption to require a finding of "fraud" by the hus­
band in investing his wife's money so as to deprive her 
of testamentary power. 

The next of the community property pre-emption 
cases, Yiatchos v. Yiatchos, 376 US. 306 (1964), required 
the Court to decide how far the federal concept of 
"fraud" announced in Free departed from state law that 
imposed a flat ban on a husbands making gifts of com­
munity property without the consent of the co-owner 
wife. 

In Yiatchos a Washington husband invested during 
marriage more than $15,000 of community funds in U.S. 
savings bonds, taking title in the names of the husband 
and his brother Gus as joint tenants. After the husband 
died survived by his wife, the Washington Supreme 
Court held void his attempt to pass the wifes half inter­
est to Gus. 

Gus contended there was no "fraud" under the fed­
eral approach to that concept declared in Free, because 
the husbands will left other property to the wife so that 
in the aggregate she was left at his death with assets 
equal in value to her half of the community property 
But the wifes attorney convinced the Supreme Court 
that Washington employed the "item theory" of com­
munity ownership. That meant she had a property right 
to claim half the bonds that husband could not defeat. 

The United States Supreme Court said that "in apply­
ing the federal standard [of fraud J we shall be guided by 
state law insofar as the property interests of the widow 
created by state law are concerned." Thus the wife could 
reclaim the bonds if she had not consented to her hus-

bands plan to pass title at his death to Gus. 
However, the Court then announced that federal law 

required the wife to carry the burden of proving she 
had not consented and preempted Washington law that 
placed the burden on the husband's donee to show that 
the wife had consented to the transfer. The upshot of 
this is that if the wife dies or goes insane before she can 
testify that she did not consent, the husband by virtue of 
federal pre-emption is able to give away her property, 

There is nothing in the BRA that even 
hints that Congress wanted this kind of 
mixing of English common law attitudes 
about marital property with civil law 
community sharing to the benefit of 
a railroading spouse. 

since it is highly improbable that anyone else will be 
able to establish that the wife did not consent (the hus­
band being dead when the issue arises). 

No reason at all for this pre-emption appears in the 
Courts opinion. Most certainly the statutes creating fed­
eral bonds did not speak with "force and clarity" on the 
issue of placing the burden of proof. Nor does it appear 
even arguable that the placement of the burden of proof 
by the state of Washington would cause any harm to 
federal interests. 

The theory of reversing the burden of proof via pre­
emption emerged in an amicus brief filed by the U.S. 
Department ofJustice, once again taking a hostile atti­
tude to principles of community property The federal 
rule concerning proof of fraud that this brief contended 
should be applied was fashioned for cases of actual 
fraud, where the owner of property has himself or her­
self voluntarily deeded or assigned it to another person 
and the issue arises whether the transfer was induced 
by misrepresentations. The Justice Department's brief 
(and the Supreme Courts opinion) equates the situation 
where X voluntarily transfers property to Z and then 
alleges it was caused by Zs misrepresentations to the 
situation (in Yiatchos) where Y takes the property of X 
and transfers it to Z and it is contended this was done 
without X's knowledge. But the latter simply does not 
raise an issue of fraud. 

Again it seems to me that the Solicitor General in 
authoring the amicus brief that suggested shifting the 
burdens and Justice Byron White (who does not hail 
from a community property state) in writing the major­
ity opinion in Yiatchos were assuming that the husband 
there had used his own earnings to buy the federal 
bonds and neither considered the wife to be truly a 
co-owner of the funds used. 

The next pre-emption decision was Hisquierdo, 
which may be another case where a greedy and in-
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equitable claim led to an unfortunate decision. There 
both husband and wife worked during the marriage of 
over fourteen years. It was anticipated that when they 
retired the husband would be receiving RRA benefits 
and the wife benefits under the Social Security Act. The 
two acts are very similar. Federal pre-emption barring 
community ownership of benefits under one of them 
should carry over to the other. The California trial court 
divorcing the couple found federal pre-emption in both 
the RRA and the Social Security Act that required treat­
ing future benefits each party would receive as his or 
her separate property Mr. Hisquierdo would be receiv­
ing more than Mrs. Hisquierdo in the future, so she 
appealed. He neglected to file a protective cross-appeal 
(to get an appropriate community share in future social 
security benefits if she were to have overturned the 
order denying a community interest in future RRA 
benefits). 

Thus, after Mrs. Hisquierdo prevailed in the Supreme 
Court of California her posture before the United States 
Supreme Court was as part-owner under community 
property law of the RRA benefits but sole owner by way 
of federal pre-emption of the Social Security Act benefits 
earned by labor during marriage. Her brief neglected 
to note that it was Mr. Hisquierdos procedural error 
(failing to take a protective cross-appeal) that had 
created the inequitable situation; her brief did not sug­
gest that the US. Supreme Court affirm and remand to 
the state courts so that her community interest in the 
RRA benefits could be offset by Mr. Hisquierdo's interest 
in the Social Security Act benefits. 

Community property was viewed by 
the Court as a ((business relationship 
of man and Wife for their mutual 
monetary profit." 

Not surprisingly-especially in view of anti-com­
munity property cases like Wissner-the husband pre­
vailed on the first prong of his pre-emption argument. 
Congress intended the RRA benefits to be his separate 
property even though funded and earned by payroll 
deductions and community labor. 

The Courts opinion seems to find pre-emption on 
both cognizable theories: (1) that Congress had spoken 
with force and clarity to preclude community owner­
ship of RRA benefits, and (2) application of state law 
would cause grave harm to a substantial federal interest. 
Point (1) is debatable. Much of the majority opinion 
discusses such provisions of the RRA as a spendthrift 
clause exempting RRA benefits from claims of all cred­
itors. There is no reason whatsoever to believe Congress 
had community property in mind when the RRA was 
originally enacted. On the other hand, a 1977 statute 

applicable to RRA benefits as well as to other federal 
pension plans was susceptible to the construction that 
Congress did intend to bar a community interest? It 
removed alimony claims from the operation of the anti­
creditors clause and defined alimony to exclude "any 
community property settlement." 42 US.c. § 662(c). At 
least we know that in enacting this Congress had com­
munity property in mind. 

The portion of the opinion apparently intended to 
show how California law would cause grave harm to 
substantial federal interests is not convincing. The judg­
ment of the California Supreme Court remanded the 
matter to the divorce court, which had an option of 
applying either of two remedies: (1) find a present, dis-

Spouses in community property states 
are free to live separate in property if they 
wish to make such an agreemen~ but 
few do. 

counted value for the community interest in the RRA 
benefit package and award that interest entirely to the 
husband with an offsetting award of other community 
property to the wife in order to achieve the equality 
required by state law; or (2) order Mr. Hisquierdo to 
pay over to his ex-wife in the future when he retires an 
appropriate fraction of RRA benefits he receives. (The 
fraction would be much less than half since most of Mr. 
Hisquierdo's work for the railroad was done when he 
was not living in community with his wife.) 

The latter remedy, said the US. Supreme Court, 
would deprive the railroading husband of "an amount 
thought appropriate to support an employees old age." 
When it is recalled that the proposed state order imple­
ments a state policy to treat marriage as a partnership 
and that it assures the husband of half the partnership 
gains, it is difficult to conclude that the disappointment 
to the husband that he is limited to half causes any grave 
harm to federal interests. The railroad industry will not 
collapse. 

In any event, the alternative remedy-awarding the 
RRA benefits to the husband and other community 
property of equal value to the wife-would not dis­
courage early retirement by the railroading husband, 
for all retirement benefits he would receive would be 
owned by him. As to this the Supreme Court said: 

An offsetting award, however, would upset the statutory 
balance and impair petitioner's [the husband's] economic 
security just as surely as would a regular deduction from 
his benefit check. The harm might well be greater. ... If, 
for example, a nonemployee spouse receives offsetting 
property and then the employee spouse dies before col­
lecting any benefits, the employee's heirs or beneficiaries 
suffer to the extent that the offset exceeds the lump sum 
death benefits the Act provides.3 
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This quotation about impairment of economic 
security in effect adopts a statement by the Solicitor 
General in an amicus brief in Hisquierdo (once again 
taking an anti-community property stance) that the off­
setting award would "increase the economic uncertainty 
for" Mr. Hisquierdo. The majority opinion also refers to 
the argument by Mr. Hisquierdos attorney that the off­
setting award argument of the wife would require giving 
her the couple's residence, apparently community 
owned. The majority apparently thought that awarding 
the wife the house would be unfair, but California law 
would do this only to equalize the division of property 

The most unsupportable aspect of the majority 
opinion is the declaration that federal law forbids Cali­
fornia to treat the Hisquierdo marriage as not subject to 
state community property law and instead subject to an 
equitable rather than equal division of community 
property The wife urged that if the husband invoked 
federal law to make pension benefits earned by his 
labor separate property, the remaining community 
property should not be divided equally Her position 
was logically sound: because the husband refused to 

Only a hostility to the general concept of 
treating marriage as a financial partner­
ship can explain Hisquierdo. 

participate in the type of community of gains that Cali­
fornia considers a SO-SO partnership, the statutory rule 
for dividing the assets at termination of a community 
partnership should be inapplicable. The statute being 
inapplicable, the California courts must fashion a com­
mon law rule. The wife suggested the division of the 
community property unequally so that what the hus­
band received would - when added to the value of his 
RRA pension-be equal to the community property 
awarded the wife. 

Rejection of this argument of the wife and mandat­
ing a SO-SO division of the remaining community prop­
erty after the husband withdraws per force of federal 
law his pension benefits is what causes the outrageous 
result in the hypothetical case of Linda and Don Smith, 
with Don getting $1 sao in benefits per month and Linda 
$500. She is subjected to the state law rule of partner­
ship sharing while her husband escapes that obligation 
under cloak of federal law. 

There is nothing in the RRA that even hints that 
Congress wanted this kind of mixing of English com­
mon law attitudes about marital property with civil law 
community sharing to the benefit of a railroading 
spouse. Congress did not speak with force and clarity 
with respect to this aspect of the pre-emption ordered 
by the Hisquierdo majority And I cannot see how grave 
harm to substantial federal interests could possibly arise 
from allowing California to adopt the wife's suggestion. 

Only a hostility to the general concept of treating 
marriage as a financial partnership can explain His-

quierdo. The majority must have felt that since Angela 
Hisquierdo did not earn as much asJess Hisquierdo at 
her job (even if, perhaps, she did most of the house­
work, a point not of record), she ought to get less than 
half the property on hand at divorce. 

All of the pre-emption holdings of Hisquierdo were 
extended to a California husband's future military 
retirement benefits in 1981 in McGarry. The brief of the 
husband there sought to fan the fires of prejudice lit in 
Hisquierdo by expressly arguing that since he had done 
the long hours of work as a military doctor who earned 
the retirement benefits, the wife had no entitlement to 
them. Her labors as a homemaker were denigrated by 
the husband's brief, which was an assault on the policy 
basis of Californias community property law. Such was 
also the tenor of the Solicitor Generals brief-once 
again taking an anti-community property position­
although it was not as stridently anti-woman as the 
husbands. 

The hostility of the Supreme Court majority for state 
law that treats the wife as making an equal contribution 
to the financial success of the marriage is as evident as 
in Hisquierdo. For example, the McGarry opinion notes 
that in some states property, such as an annuity contract 
earned by a husbands labor during marriage, is divided 
between the spouses at divorce so that each owns a 
share in the equivalent of fee simple absolute. This 
means that if the ex-wife dies and annuity funds are still 
being paid out, her heirs or legatees receive her interest. 
The McGarry Court chastises a Montana court (applying 
equitable division rather than community property law) 
that "has gone so far" as to confer such ownership rights 
on the wife and announces that with respect to military 
retired pay "clearly" a state cannot do that. But the type 
of order that horrified the McGarry majority is neces­
sary if tl1e wife is to have under a theory of marital 

Why is it so clear that states cannot (go so 
far" as to treat wives as co-equal 
contributors to proprietary gains during 
marriage unless there is a federal policy 
that wives are inferior to husbands? 

partnership sharing an interest in acquisitions during 
marriage by labor equal to her husband s. If his interest 
lasts as long as funds are paid out, then so must hers. 
Why is it so clear that states cannot "go so far" as to treat 
wives as co-equal contributors to proprietary gains dur­
ing marriage unless there is a federal policy that wives 
are inferior to husbands? 

The McGarry Court was so eager to decide the case 
for the husband that it picked up from his brief mis­
statements of community property law (echoed in part 
by the brief of the Solicitor General). Community prop­
erty law was especially unfair to members of the armed 
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services, the husband argued, because they cannot 
choose where they will work and are ordered into com­
munity property states by the Army, Navy, etc. In other 
words, the husband asserted that community property 
law attached to a marriage based on reSidence, rather 
than domicile, of the spouses. 

That is plainly incorrect, as the wife's brief and some 
amicus briefs pointed out. Community property law 
attaches to a marriage because of domiciliary status, not 
residence. See Cameron v. Cameron, 641 S.W2d 210 
(Tex. 1982); Ramsey v. Ramsey, 96 Idaho 672, 535 P.2d 
53 (1975); Cal. Civ. Code § 4803. Thus it should have 
been of little concern to the McCarty Court that mem­
bers of the armed service are "not free to choose their 
place of residence" and may be "involuntarily trans­
ferred" to a community property state. Moreover, even if 
the soldier transferred to a community property state 
wanted to become a local domiciliary so that he could, 
for example, vote in local elections, he and his spouse 
are perfectly free to avoid coming under a community 
regime by contracting together to live separate in 
property. 

The McCarty majority also misrepresented the law 
of California and some other community property states 
in declaring that recognition of community ownership 
of military retirement pay would frustrate the federal 
policy of encouraging early retirement so as to ensure 
"youthful and vigorous" military forces. The idea, 
apparently; was that as soon as the husband retired he 
would have to begin making payments to his ex-wife 

Apparently, then, the United States 
Supreme Court simply does not like 
community property. 

under the divorce decree. Therefore, he would not 
retire when eligible but only when he reached man­
datory retirement age. 

But if the divorce court divided the property by 
awarding the community retirement benefit package to 
the husband and other community property of equal 
value to the wife, no incentive to delay retirement could 
exist. Yet, McCarty-following Hisquierdo-announced 
that the greater property rights the Court was recogniz­
ing for the husband were "not to be circumvented by 
the simple expedient of an offsetting award." (Another 
good example where the choice of words quickly 
betrays hostility to a marital property system that views 
the wife as making an equal contribution to gain during 
marriage.) 

Moreover, at least in some community property 
states, including California, if the divorce court provides 
that tile ex-spouses shall remain co-owners of the hus­
band's pension package, he must begin making pay­
ments to her as soon as he can retire even though he 
chooses not to do so. Gillmore v. Gillmore, 29 Cal. 3d 

418,174 Cal. Rptr. 493, 629 P.2d 1 (1981); Wilder v. 
Wilder, 85 Wash. 2d 364, 534 P.2d 1355 (1975). Thus 
even this type of division of property that the Supreme 
Court majority found so odious would not discourage 
early retirement. 

CONCLUSION 
Some of the older pre-emption decisions can per­

haps be explained as attempts by the Court to escape 
from silly state law (such as the absurd Texas rule in 
Free v. Bland prohibiting a consensual community to 
joint tenancy transmutation); from state law that was 
discriminatory (such as the liVing-apart doctrine of 
California as it existed when the Wissner case arose); or 
from greedy claims by wives resting on technicalities of 
state law (such as those in McCune v. Essig and His­
quierdo). But the last word is McCarty, which reaches a 
new peak of hostility to community property; and the 
fact-law pattern in McCarty involved a straightforward, 
nondiscriminatory; nongreedy; nontechnical assertion 
by a wife of co-equal property rights with her husband. 

Apparently; then, the United States Supreme Court 
simply does not like community property. Perhaps the 
Justices do not understand this approach to marital 
property. Perhaps they suspect it because its roots are in 
Spanish rather than English law. Perhaps they reject 
community property because it views a wifes contribu­
tion by way of domestic service around the couples 
home as co-equal to husband's labors at a paying job. 
Perhaps tlle Justices think a womans labor is not equal 
to that of a mans. Perhaps the Justices just blindly follow 
the hostile views of the Solicitor General 's amicus briefs 
without independent analysis, for it is a fact that with 
the exception of McCarty, in all the cases where pre­
emption was found after the 1905 McCune decision the 
U.S. Justice Department filed a brief arguing for the 
rejection of community property prinCiples. 

What can be done? Supreme Court briefs dealing 
with community property issues should be written with 
the assumption that a majority of the Justices both mis­
understand community property and are hostile to it. 

I suggest that a brief intended to change the Courts 

In all the cases where pre-emption was 
found after the 1905 McCune decision 
the US. Justice Department filed a brief 
arguing for the rejection of community 
property principles. 

current attitudes about community property stress the 
following: (1) a marital partnership approach to gains 
by labor during marriage is not, at least at divorce, any 
longer a minority view in the United States; almost all of 
the equitable distribution statutes in common law states 
borrow the partnership theory from community prop-
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erty; (2) it is federal policy as found in several Civil 
Rights Acts to reject stereotypical notions of the proper 
role of a married woman; (3) community property shar­
ing is not mandatory; spouses in community property 
states are free to live separate in property if they wish to 
make such an agreement, but few do. Why? Because the 
typical married couple believe that the sharing prin­
ciple of community property accurately reflects the love 
and commitment the spouses feel for each other. 

Reppy in a treatise on division of property at divorce to 
be published in 1984 by Matthew-Bender. 

1. Lindas remarriage also disqualifies her from receiving at age 65-
she is now 57-divorced wife benefitS under the RRA. 

2. Even so, the Hisquierdo marriage had been dissolved before 1977 
and community property rightS had vested long before Congress spoke in 
the 1977 legislation; and there was no basis for construing the 1977 statute 
as intended to retroactively wipe out property rights of wives that arose 
before the 1977 declaration with force and clarity that resultS in pre-emption. 
Moreover, since the property rightS protected by the fifth amendment due 
process clause are d10se created by state law, it is difficult to see how the 
1977 statute could constitutionally be applied retroactively in the manner 
urged by Mr. Hisquierdo. 

*Tbis article is adapted from a 1983 piece by Professor 
Reppy published in the Community Property Journal. 
Both are draum from a 90-page chapter by Professor 

3. This pOSSibility-that an untimely death will subsequently reveal to 
be unequal a division of property that was equal based on actuarial tables 
-existS any time there is a community asset the value of which depends on 
how long an individual lives. For example, community-owned business 
property may include a leasehold terminable on death of a party. 

A Contrary View 
As might be expeaed, not all of 

Professor Reppy's colleagues on the 
Duke faculty consider his critique of 
the Supreme Coun's handling of 
community property cases to be a 
balanced one. 

Professor Sara Sun Beale served 
in the Solicitor General's Office 
between 1977 and 1979, the period 
in which McCarty and Hisquierdo 
were appealed and won by the gov­
ernment. She asserts that in these 
cases, the government agencies 
involved had a proper litigation pos­
ture and valid arguments to put for­
ward-winning arguments in faa 
-and that it was correa for the Jus­
tice Department to represent faith­
fully its clients-the government 
agencies. 

Beale notes that the article by Pro­
fessor Reppy brings up an interesting 
question about the role of the Justice 
Department attorney in cases involv­
ing difficult social issues. Professor 
eppy suggests that the government 
ttorney should respond to and be an 

advocate for a higher order of justice 
and morality. Professor Beale dis-

agrees and believes this view to be 
skewed. She points out that the gov­
ernment attorney, like any other, has 
an aJfrrmative duty to his client to 
promote his case, assuming that the 
arguments are not so outrageous as 
to be palpably unreasonable. She 
suggests that the attorney cannot 
Simply "roll over and play dead;' 
refusing to represent a possibly 
unpopular government poSition. 
With policymaking power residing in 
Congress, she says, the attorney 
should, if need be, defend that policy 
so that all sides of the issue may be 
heard by the coun. The coun then 
must make a deciSion, and as Beale 
notes, in McCarty and Hisquierdo, 
the government arguments prevailed, 
which suggests that "they had some 
merit!" 

As to the issues of political influ­
ence or departmental bias against the 
community property doctrine, Beale 
sees little evidence to suggest that 
either played a role in the handling 
of the cases by the Solicitor General's 
Office. She notes that community 
propeny is somewhat "foreign" to the 

Sam Sun Beale 

"East Coast Establishment" at the Jus­
tice Department; but, she contends, 
reasonable arguments, and not strong 
biases against community propeny 
law, are responsible for the victories 
in these cases. 
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Education for Children 
Marilyn Yilrbrough* 

Although the United States 
Supreme Court has declared that 
there is no constitutional right to an 
education, all states have provided for 
the maintenance of public school sys­
tems and for compulsory school 
attendance. Since the states have 
undertaken to provide children with 
public education, the United States 
Constitution requires that that edu­
cation be provided in a fair and 
equitable manner. Controversy over 
childrens rights in the educational 
setting began in the 1960s. Most of 
the conflicts that arose between 
school officials and students during 
that time concerned political, rather 
than educational, matters. Unlawful 

Marilyn Yarbrough 

search and seizure, dress and hair 
codes, first amendment expression, 
suspensions and expulsions, and 

corporal punishment were some of 
the topiCS addressed. The confiden­
tiality of student records, bilingual 
education, education of the handi­
capped, and vocational education 
were matters addressed by the federal 
government. Federal budget cuts in 
the eighties, which have returned 
much of the responsibility for and 
control of funds for education to the 
states, may have a profound impact 
on some of these gains in childrens 
educational rights. In the conflict 
between federal and state govern­
ment over these issues and pro­
grams, parental concerns have often 
been lost. 

Does a Parent Have Any Control over a Child's Education? 
The law has traditionally held that parental control over a childs welfare 

includes control over that child's education. Despite compulsory attendance 
laws, parents have been allowed to choose between public and private 
schools for their children. They have been allowed to withdraw their children 
from school when continued attendance would have a detrimental effect on 
an established religiOUS communitys way of life. They have also been allowed 
to provide home instruction for their children. 

Withdrawing children from school for home instruction or even from 
particular courses within the school depends on state law. Some states 
require only that home instruction be equivalent to instruction received in 
the public schools. Other states may require that home instructors be 
teachers who meet all the requirements prescribed by law for private tutors, 
or even that they be certified teachers. 

What Right Does a Parent or Child Have Regarding the 
Quality of the Child's Education? 

By 1981, at least eight educational malpractice lawsuits had been filed. 
None of those suits resulted in recovery by the parent or child. Many lawyers 
believe, however, that recovery for educational malpractice, like recovery for 
medical or legal malpractice, may be recognized in the near future. At 
present, the only recourse a parent or child has regarding the quality of 
education received is through protest and lobbying actions with school 
administrations and school boards. 
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Who Has a Right of Access to a Child's School Records? 
The Family Educational Rights and Privacy Act of 1974 (Buckley Amend­

ment) gave parents the right of access to their minor childrens records. This 
includes a right to review and correct any data directly related to a student 
that are maintained by an educational agency or institution that receives 
federal funds. 

When a child reaches tlle age of 18 or is a student in a postsecondary 
educational institution, the student acquires the right of review and correc­
tion described above. Otherwise, the law requires that the parent of a 
dependent student (with dependency defined by the child's dependent tax 

status) is the person who acquires rights under the Act. This would seem to 
preclude a divorced parent who does not claim tlle child as a dependent 
under the tax laws from claiming the right of access to the students records. 
Minor children have no right of access to their records. 

The Buckley Amendment also provides for nondisclosure of any infor­
mation except "directory information" to anyone except the persons men­
tioned above and educational personnel who have a legitimate educational 
interest to pursue. Directory information includes the student's name, 
address, telephone number, date and place of birth, major field of study, 
participation in officially recognized activities and sports, weight and height 
of members of athletic teanlS, dates of attendance, degrees and awards 
received, and tlle most recent previous educational agency or institution 
attended by the student. Students or parents who have the right of access also 
have tlle right to request that none of that directory information be released. 

School Grounds: What Rights Does a Child Have? 
Although school officials have the power to limit the substantive rights of 

students when it is necessary to maintain order on school grounds, some 
definite rights with regard to the areas mentioned in the introductory para­
graph above continue to be recognized. 

It is usually held that for a search to violate the fourth amendment of the 
United States Constitution, it must be conducted by a state official and there 
must be no probable cause for the search. In school cases, the United States 
Supreme Court has ruled that only reasonable suspicion is necessary for 
there to be a lawful search where the school official is acting so as to maintain 
order and enforce rules of the school, rather than for general law enforce­
ment purposes. School locker searches have almost uniformly been allowed 
under the theory that the student and the school jOintly own the locker. It has 
also been held that the school has the duty to inspect the locker in the 
interest of the health and safety of the other students. 

Dress and hair codes: These have not caused much controversy in the 
past few years. Most courts have supported the discretion of school adminis­
trators as long as regulations are reasonable and essential to the educational 
process. In determining whether tllis standard has been met, courts have 
balanced the students rights to personal freedom against the school admin­
istration's duty to ensure adequate health and safety standards, maintain disci­
pline, and prevent interference with the educational environment. Since the 
United States Supreme Coun has indicated that this matter should be left to 
the states, the validity of school regulations has often depended upon state 
law. 

Freedom of religion: This is guaranteed in the first amendment of the 
United States Constitution, which requires that there be a separation of 
church and state in public education. This would require that schools do 
nothing to promote any religiOUS instruction. This has been interpreted to 
prohibit prayer in schools and to prohibit the teaching of the "creationist" 
theory of human origin as scientific theory: As noted above, however, the 
Supreme Court has recognized an exception to the compulsory attendance 
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law where that law would have a detrimental effect on an established religiOUS 
communitys way of life. 

Freedom of expression: This has been upheld with regard to activities 
that do not materially and substantially interfere with school educational 
activities. These have included the right to wear armbands, the right to 
picket, the right of association, and free speech and press. Schools are 
allowed to impose reasonable restrictions with regard to time, place, and 
manner on the distribution of literature and on speech. Courts will no doubt 
continue to balance the rights of students against the duty of the school to 
maintain order. For instance, even though students may have the right to 
speak to classmates about political issues, the school may prohibit such 
speech during formal class periods or prohibit the use of loudspeakers on 
school grounds when either may disrupt the education process if allowed at 
that time or place. 

Suspensions and expulsions: These require that students be accorded 
due process of law. Prior to a short term suspension, a student is entitled to a 
basic due process hearing. This can be met by telling the student orally or in 
writing what the alleged wrongdoing was and what the evidence is, and by 
giving the student a chance to tell the other side of the story With regard to 
serious diSCiplinary matters which may result in long term suspension or 
expulsion, there must be notice and a formal hearing. The accused student 
must be given the right to confront witnesses and the right to counsel. There 
must also be a statement of tl1e findings , conclusions, and recommendations 
of the hearing officer(s). There must be a right to appeal. 

Corporal punishment: Unless it is specifically prohibited by state or local 
law, corporal punishment is not illegal. Where excessive force is used, stu­
dents may bring civil or criminal actions for battery against school officials, 
but there is no constitutional right to be free from corporal punishment. 

Does My Child Have a Right to Participate in Extra­
curricular Activities? 

Students have no absolute right to partiCipate in extracurricular activities. 
If schools provide opportunities for such activities, however, they must be 
made available on a nondiscriminatory basis. There can be no discrimination 
based on race, sex, marital status, or even pregnancy. 

Does My ((Speciar Child Have Special Rights? 
Children who may be considered "special" (basically, handicapped, 

gifted, learning-disabled, bilingual, etc.) are entitled to an education suited to 
their special needs. 

Congress has enacted the Education for All Handicapped Children Act, 
which requires that any school system receiving federal funds provide for 
the education of handicapped children according to those childrens needs. 
The Act also provides for procedures to assure fairness in determining 
whether a child is properly placed in a special program when that child may 
be capable of performing in a regular classroom. 

For bilingual children, the United States Supreme Court decided in 1974 
that it was a violation of the Civil Rights Act of 1964 not to provide special 
instruction for non-English-speaking children whose educations were 
severely handicapped by a language barrier, where there are substantial 
numbers of such students in the district. Although some federal offiCials 
question the need for such a provision, there is at this writing continued 
funding for such bilingual programs. 

* Professor Yarbrough visited Duke Law School in 
1983 -1984 from The University of Kansas School of 
Law This Piece is extracted from her chapter on "Children 

and Child Custody" in Every Woman's Legal Guide (B. 
Burnett ed. 1983), copyright © 1983 by Nelson Double­
day, Inc., published by Doubleday & Company, Inc. 
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Conference Report 

Children with Special Needs 

Duke University School of Law 
was the site of a conference on "Chil­
dren with Special Needs" on Friday 
and Saturday, February 23 & 24, 1984. 
The conference, which featured 
papers for a future issue of Law and 
Contemporary Problems, was chaired 
by Kate Bartlett of the Duke Law 
faculty and Judith Wegner from the 
UNC School of Law, the special edi­
tors for the symposium. The focus of 
the papers prepared for the sym­
posium was the Education for All 
Handicapped Children Act (EAHCA), 
enacted by Congress as Public Law 
94-142 in 1975. The papers discussed 
on the first day of the conference 
covered the progress in special edu­
cation since the Act, the problems yet 
to be solved, and proposed solutions 
for those problems. On the second 
day, the focus was on comparisons 
between the EAHCA and other solu­
tions to problems of children with 
special needs, either in other coun­
tries or under other U.S. statutes. 

The two main themes underlying 
the first day's presentations were the 
analysis of whether the EAHCA was 
accomplishing its goals and the role 
of the Acts due process provisions. 
Two papers specifically concentrated 
on techniques for analyzing the suc­
cess of the EAHCA. William Clune and 
Mark Van Pelt, both from the Uni­
versity of Wisconsin-Madison Law 
School, discussed political "gap" anal­
ysis of the EAHCA, while Dr. James 
Gallagher, Director of the Frank 
Porter Graham Child Development 
Center, presented his model for 
implementation analysis of the Act. 
The primary difference between these 
analyses is their initial starting points: 
implementation analysis starts with 
the articulated poliCies underlying 
the passage of the Act, while political 
gap analysis starts with an evaluation 
of the rights sought to be vindicated 

Katharine T. Bartlett 

by the Act and the political compro­
mises between advocates of different 
sets of rights which resulted in the 
Acts final form. Both analyses then 
evaluate what actually happened after 
the Act was implemented, either in 
terms of the articulated policies of 
the Act or in terms of the political 
"trade-offs" that were made. In this 
instance, both analyses led to some 
of the same conclusions, for example, 
that the EAHCA has succeeded in 
improving the methods of teaching 
handicapped children and, to some 
extent, has alleviated their exclusion 
from normal school life (although 
Gallagher pointed out that the label­
ling required by the EAHCA can be 
harmful to children), and that one of 
the main failures is that the individ­
ualization of education contemplated 
by the EAHCA has not taken place. 

The EAHCA contains various due 
process provisions, so that parents of 

handicapped children will have an 
avenue to appeal school decisions 
about the appropriate education of 
their children when they believe 
those decisions are wrong. These due 
process provisions were the subject 
of two of the first days presentations. 
Victor Rosenblum of Northwestern 
University School of Law (responding 
to a paper by David L. Kirp and David 
Neal, which was prepared for the 
symposium but was not presented at 
the conference) reviewed conSidera­
tions generally applied in due process 
procedures. He concluded that the 
courts' check on the schools will 
probably be in terms of whether 
parents have been afforded pro­
cedural due process. He stated that 
in substantive matters the courts are 
likely to defer to the professional 
judgments made by school adminis­
trators and teachers. Peter Kuriloff of 
the University of Pennsylvanias Grad-



uate School of Education gave a pre­
sentation that addressed the efficacy 
of the original hearing process by 
evaluating a number of Pennsylvania 
hearings in terms of whether parents 
were able to achieve a favorable out­
come and whether they felt they had 
been treated fairly. One of his more 
surprising findings was that a rela­
tively constant sixty percent of parents 
felt that they had been fairly treated 
regardless of the outcome of the case. 

Due process was again addressed 
in Karen Sindelars presentation, 
"Empowering Parents: Some Modest 
Proposals." Sindelar, who serves on 
North Carolina's Governor's Advocacy 
Council on Persons with Disabilities, 
felt that the due process system is 
helpful only in dealing with problems 
involving lack of services-or inap­
propriate services-to handicapped 
children. She stated, however, that 
lack of services problems constitute 
only about twenty-five percent of the 
problems. The other three major 
problems she identified - poor 
quality of instruction, attitudinal 
problems, and bureaucratic rigidity 
-cannot be solved, she asserted, 
through due process mechanisms. 
For these problems, she suggested 
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that the answer lies in the empower­
ment of parent groups to deal with 
the schools collectively, rather than 
on an individual basis. 

Several of the presentations 
focused on the difficult issue of how 
the goals of the EAHCA could be 
achieved within the limited budgets 
of local and state school districts. Kate 
Bartletts 'A Proposal for Numerical 
Standards Affecting Standards and 
Burdens of Proof to Take Cost into 
Account under the EAHCK dealt with 
allocating the burden of proof in due 
process hearings on the basis of the 
cost factors. She proposed that the 
schools commitment to handicapped 
education, as determined by its 
spending on programs for handi­
capped children, could be used to 
determine whether the school or the 
parents should bear the burden of 
showing whether the schools assess­
ment of the proper placement for a 
child was correct. Paul Tractenberg, 
of the S.I. Newhouse Center for Law 
and Justice at Rutgers UniverSity, also 
addressed issues of money and due 
process in his presentation, "State 
Use of Private School Alternatives 
under the EAHCA." He examined the 
question of who should bear the 

burden of private school placements 
for children whose needs could not 
properly be met in public schools. 
One problem he discussed was that 
parents who feel that their child 
needs a private specialized school 
instead of the services offered in the 
public school have no way of predict­
ing who will end up footing the bill if 
they appeal the school s decision that 
the child can be adequately served in 
the public school. He proposed a 
specialized "voucher" system to take 
care of this uncertainty. 

Judith Wegner presented a paper 
which also had cost implications. 
This paper explored the various 
definitions of equal educational 
opportunity in special education, 
concluding that no one definition 
properly resolves the distinct legal 
issues that arise in making program­
ming decisions under the EAHCA, 
and that different definitions may 
need to be applied in different 
contexts. 

The second day of the conference 
saw the presentation of the compara­
tive papers. William Buss of the 
University of Iowa College of Law 
reported on "Special Education in 
England and Wales" with a particular 
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emphasis on Britain's Education Act 
of 1981, which is broadly similar to 
the EAHCA. Betsy Levin, Dean of the 
University of Colorado School of Law 
(and a former member of the Duke 
Law School faculty) presented some 
of her observations on special educa­
tion in Australia. 

Finally, Martha Minow of Harvard 
Law School presented an intriguing 
analysis of the tensions in special 
education by identifying and describ­
ing three dilemmas apparent in 
education law and policy generally: 

the difference dilemma, the design 
dilemma, and the power dilemma. 
After exploring some of these 
dilemmas both in special education 
and in bilingual education, she began 
suggesting changes that could be 
made, such as having a school system 
in which all students are pulled out 
of regular classes some of the time, 
thus removing the stigma attached to 
having handicapped or bilingual 
children pulled out for special 
remedial classes. 
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Divorce Mediation 
Suzanne Bryant* 

Divorce has become a part of the 
American way of life. Recent studies 
show that "for every two marriages 
there is one divorce; children are 
involved more than half the time:'! 
Behind these statistics are families in 
crisis trying to cope with anger, guilt, 
and confusion. Restructuring the 
family unit is never easy, but as Diane 
Trombetta has stated, "how the 
divorce is managed is probably more 
critical to the welfare of individuals 
than the fact of divorce per se."2 
Studies of divorce show that decreas­
ing parental discord and maximizing 
children's access to both parents 
improves the successful adjustment 
of families; yet the adversarial frame­
work historically employed by the 
legal system often increases discord. 
Today, divorce mediation is emerging 
as an option for couples who seek a 
more amicable and cooperative 
process for dissolving their marriage 
than that provided in the courtroom. 

Mediation is "a cooperative dis­
pute resolution process in which a 
neutral intervenor helps disputing 
parties negotiate a mutually satisfac­
tory settlement of their conflict."4 
While divorce mediation is not a 
panacea or a replacement for the 
judicial system, it is an appropriate 
complement to the legal process for 
resolving disputes. 

THE]UDICIAL SYSTEM 
AND DIVORCE 

Historically, the law has sup­
ported the institution of marriage. 
Until a few years ago a marriage 
could be dissolved only through a 
fault-based judicial confrontation in 
which moral failure and guilt were 
important issues and the party "at 
fault" might be punished through the 
allocation of marital assets. In the 
shadow of this harsh legal context, 
many married couples in conflict 
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remained in "holy deadlock" and 
sought counsel, not through the court 
system, but through their church, 
school, friends , or extended family. 
As cultural values have changed and 
our society has become increasingly 
mobile, many of these alternatives to 
the court system are less easily avail­
able. In addition, American society 
has become generally more accept­
ing of divorce. 

In keeping with these societal 
changes, two major contemporary 
trends have occurred within the legal 
system. First, all but two states have 
adopted "no-fault" divorce as a means 
of ending a marriage on the basis of 
individual choice rather than blame.5 

The legislative intent behind no-fault 
statutes was to reduce hostility 
between divorcing parties and 
enable the courts to make decisions 
about child custody, property, and 
support without consideration of 
blame. A second important legal 
movement in the last few years has 

been toward the enactment of 
"equitable distribution" laws enabling 
the courts to fairly divide a wide 
variety of assets that, until recently, 
would have been considered the sole 
property of one spouse or the other. 

Critics of the legal system believe 
the courts, even with these innova­
tions, are inappropriate forums for 
many divorces. In the adversarial 
American judicial system, divorcing 
parties are each represented by an 
attorney who advocates the clients 
strongest position while attempting 
to weaken the oppositions position. 
ObViously, this system creates a com­
petitive, win-lose model for resolving 
conflicts between husbands and 
wives. In many divorces where anger 
is already extremely deep-rooted and 
the spouses have no mutual desire to 
reach an amicable solution, d1is judi­
cial system is appropriate. However, 
in less hostile divorce situations this 
system only tends to exacerbate d1e 
problems, increase the trauma, and 
escalate the conflict between spouses 
who simply want to dissolve their 
marital ties.6 Lawyers are usually 
poorly trained to handle the psycho­
logical aspects of divorce ~ and often 
encourage their clients to adopt 
extreme bargaining positions that are 
unnecessarily divisive.B As Ann 
Meroney states, "Even those who 
intend to divorce in a responsible 
and fair manner find that their best 
intentions are lost in the adversarv 
negotiating process."9 According to 
San Francisco Judge Donald King, "If 
the differences between d1e parties 
were not unreconcilable before d1e 
[contested divorce 1 trial occurs, they 
certainly will be afterward, probably 
forever." 10 

Furthermore, the court system is 
overwhelmed by the increased inci­
dence of litigation, especially divorce. 
"Over half of the cases filed in all trial 



courts of original jurisdiction are 
connected with matrimonial 
actions:'] 1 In many courts waits of 
nine to ten months are common for 
no-fault divorces, and contested 
divorces often have to wait one or 
two years to be scheduled. 12 Because 
of crowded dockets and the resultant 
pressure to move cases quickly, many 
judges simply do not have time to 
examine a case thoroughly. Yet, these 
judges must often make major deci­
sions which forever affect the courses 
of litigants' lives, based only on the 
attorneys' pleadings and a few 
minutes contact. RealiZing today's 
courts are hopelessly unequipped to 
handle the tremendous workload, 
Chiefjustice Warren Burger recently 
urged increased use of alternative 
methods of dispute resolution such 
as mediation, conciliation, and 
arbitration. 13 

THE ALTERNATIVES: MEDIATION, 
CONCILIATION, AND ARBITRATION 

There has been a growing move­
ment in the past few years to estab­
lish various alternatives to the over­
worked and sometimes inappropriate 
judicial system. Mediation, concilia­
tion, and arbitration may be used 
successfully not only between divorc­
ing spouses, but also between a wide 
variety of disputing parties who have 
an ongoing relationship, mutual 
interests, or the need to avoid expen­
sive, time-consuming litigation. In 
both the public and private sector, 
third party neutrals such as arbi­
trators are often employed to provide 
a quick and impartial deciSion. 

Mediation is similar to concilia­
tion and arbitration in that all employ 
a third party neutral to aid in dispute 
resolution. In mediation, the media­
tor, a neutral third party, encourages 
clients to generate their own options 
and to assume responsibility for their 
decision-making process. In contrast, 
a conciliator is a more directive neu­
tral third party who generates ideas, 
points out their advantages or dis­
advantages, and encourages adop­
tion of one alternative. Arbitration is 
often used when parties are unable 
to reach a mutually acceptable solu­
tion through mediation or concilia­
tion. In this process the arbitrator 
formulates a legally binding settle-
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mem agreement to which the parties 
must adhere. 

Because it is based on the 
assumption that the couple is the best 
authority on how to restructure their 
family, mediation is the alternative 
which allows divorcing couples to 
retain the most self-control. Rather 
than rely on a process where parties 
initially adopt extreme positions and 
subsequently negotiate a "compro­
mise" solution, mediation encourages 
disputants to cooperatively explore a 
variety of options before choosing a 
fair and mutually acceptable alterna­
tive. The emphasis is placed on 
informal, honest, open, and direct 
communication. Although the focus 
of mediation is on creating workable 
options for the present and future, 
rather than on casting blame for past 
inCidents, there is space in the process 
for emotional expressiveness and 
attention to the underlying causes of 
disputes. The mediator, however, is 
not acting as a therapist and may find 
it necessary to refer the couple to a 
counselor or other professional in 
order to insure that the divorce 
mediation process stays focused on 
the central issues of custody, property, 
and support. 

THE DIVORCE MEDIATION PROCESS 
The divorce mediation process is 

a progreSSion of basic stages with a 
finite outcome of either a consensual 
divorce agreement or declaration of 
a major impasse which cannot be 
resolved through mediation. Initially, 
the mediator is responsible for setting 
the stage by providing a neutral set­
ting and establishing mediation 
ground rules. It is paramount that 
s/he gain the clients' confidence and 
commitment to mediation. Thus, the 
first session is usually spent asking or 
answering questions, and establish­
ing rapport. During this meeting the 
mediator also gleans subtle informa­
tion about the parties' interactional 
styles, present emotional states, and 
expectations. Throughout the process 
the mediator must maintain a balance 
between controlling the situation 
and encouraging the clients to take 
responsibility for their own decision­
making process. 

In the next stage, the mediator 
attempts to define tl1e issues by elicit-

ing facts , feelings, and desires. If the 
clients are unable to provide the 
required information, they may be 
referred to outside experts such as 
appraisers, accountants, or tax attor­
neys. The mediator must watch care­
fully for cues that may Signal with­
holding of information or hidden 
agendas that could sabotage open, 
honest negotiations. During this 
stage the mediator is very active and 
directive in keeping the parties on 
track by eliCiting responses which 
define the major issues. These larger 
issues are then broken down into 
manageable segments for which 
alternative options can be explored. 
At all times it is important to pace the 
session and maintain pOSitive 
momentum by managing emotions, 
encouraging empathy, and reinforc­
ing cooperation. 

After the facts have been estab­
lished and the issues defined, choices 
must be made among the alternatives. 
Resolving low priority issues first 
tends to reduce tension and establish 
an interactional pattern for more dif­
ficult questions. During this phase, 
the mediator faCilitates communica­
tion but does not become a con­
ciliator or arbitrator since it is the 
parties themselves who must make 
the decisions with which they will 
ultimately live. 

Finally, the mediator aids the 
couple in producing a written docu­
ment which states all the agreements 
reached during earlier sessions. 

To insure fairness it is imperative 
that the settlement agreement be 
reviewed by separate attorneys repre­
senting each client. In addition, a 
clause addressing the resolution 
process for future conflicts should be 
included. If, during mediation, the 
couple is able to reach agreement on 
all details of custody, property, and 
support, they are ready to have an 
attorney draft the agreement and 
submit it to the courts as part of their 
request for an uncontested divorce. 

Initial empirical research suggests 
that divorce mediation is not only 
more harmonious, but also quicker 
and less expensive than courtroom 
litigation. Even if the couple is only 
able to reach partial agreement, or 
no agreement at all, they seem to 



benefit from participating in the 
mediation process. "Most couples 
who failed to reach mediation agree­
ments remained enthusiastic about 
the process ... reported improved 
communication ... [and 1 appeared 
able to setde their differences on 
their own prior to court hearings."14 

*Miss Bryant is a first-year student at 
Duke Law School and a former 
divorce mediator: These ideas were 
first presented in a paper prepared for 
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presentation at the Sixth Annual 
Communication, Language, and 
Gender Conference on October 
10 & 11, 1983, in New Brunswick, 
New]ersey. 

1. "Divorce American Style;' Newsweek.January 
10, 1963, at 42. 

2. D. Trombetta, Custody Dispute Mediation: A 
Meeting of the Minds , Conciliation Courts Review 
48 (December 1981). 

3./d. 
4. L. Vanderkooi &]. Pearson ,Mediating 

Divorce Disputes: Mediator Behaviors, Styles and 
Roles, 32 Family Relations 557 (Oct. 1983). 

S.]. Pearson & N. Thoennes, Divorce Media-

tion: Strengths and Weaknesses Over Time, in 
Alternative Means of Family Dispute Resolution 52 
(1982). 

6. /d. 
7. /d. 
8. /d. 
9. A Meroney, Mediation and Arbitration of 

Separation and Divorce Agreements, Wake Forest 
L. Rev. 69 (Aug. 1979). 

10. D. King, Child Custody-A Legal Problem, 
California State B.]. 157 (Maytjune 1979). 

11 .]. Pearson & N. Thoennes,supra note 5. 
12. /d. 
13. Burger, 'J\nnual Report on the State ofthe 

Judiciary;' 1982. 
14.]. Pearson, Child Custod)': Why Not Let The 

Parents DeCide, 20Judges]. 7 (Winter 1981). 





VOL. 2, NO.2 /45 

Chancellor Keith Brodie's 
Welcome to New Students 
(August 1983) 

I
t is a great privilege to welcome you to Duke 
University. 

I believe you have chosen wisely Not only is 
Duke Law School outstanding, it is but one 

diamond in the crown of an excellent University whose 
other professional schools, graduate school, and Col­
lege of Arts and Sciences will provide you with broad 
educational opportunities along with your course of 
study in the School of Law. As you know, you are allowed 
to take up to six hours of course-work of suitable aca­
demic rigor outside the Law School for credit toward 
the J.D. degree. This opportunity affords you access to a 
very rich curriculum. This University is one in which 
you can take pride. Although young, it provided out­
standing education for women well before Princeton or 
Yale, and achieved a program that was truly coeduca­
tional before Harvard or Columbia. It is not at all sur­
prising that of only seven women to have served in the 
U.S. cabinet, two of them have been graduates of Duke 
University-Juanita Kreps and Elizabeth Dole. Liddy 
Dole is a member of Duke's Board of Trustees andJuanita 
Kreps serves as a director of the Duke Endowment. 

Duke has a strong reputation for protecting the aca­
demic freedom of its faculty. This reputation was nur­
tured in the Bassett Affair of 1903, about which you will 
read in the history of Duke University and its predecessor, 
Trinity College. 

Many of you have never lived in the South. Although 
Duke is not a very southern school and its faculty are 
probably for the most part from areas outside the South, 
nonetheless there are subtle North-South differences 
which I believe will cause you to look favorably upon 
your new three-year home. Perhaps the principal North­
South difference that I have detected in my nine years in 

Mastery involves not only an under­
standing of a great deal of information 
it also requires judgment and the ability 
to express yourselves in creative verbal 
and expository fashion. 

Keith Brodie 

reSidence here has been a certain southern optimism 
-an expectation of good from the other person which 
takes many forms-for example, a greeting which 
begins "You're looking great!" rather than "How are 
you?" In fact, oftentimes you are greeted with "Fine;' as 
if to avoid the possibility of the question altogether. 

I suspect that many of you will begin to abandon 
your northern reflex of locking car doors. This habit 
can be dangerous when you leave us. However, I predict 
that many of you will asSimilate this southern optimism 
to the extent that your expectation of fellow students 
and faculty will move subtly from a negative to a posi­
tive in the coming year and that when you leave Duke 
you will take with you a pOSitive expectation of people 
that can only serve you well in the years ahead. This 
positive mind set may engender behavior in your future 
colleagues that will exceed the level of good others 
would normally expect from them. 

As we stand at the beginning of your three-year law 
study, I would be remiss in my responsibilities as a psy­
chiatrist if I did not highlight the two principal areas of 
personal development that you will experience here. 
First, there is the obvious area of academic growth. You 
will learn a great deal. It is not my task to anticipate 
what you will learn but, rather, to say that you have selec-
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ted a profession which requires intense study in order 
to achieve mastery, and the mastery involves not only an 
understanding of a great deal of information, it also 
requires judgment and the ability to express yourselves 
in creative verbal and expository fashion. As your Dean 
has noted: 

Mastery of this discipline is rarely to be achieved by pas­
sive learning ... full development requires substantial 
interaction with others. For most learners of law, the best 
school is the one that affords the best opportunity and 
inducement to participate in a long conversation about 
the law with persons of wit, industry, and experience. 
The more intense the dialogue, the stronger is the mas­
tery of the discipline. 

Legal education has come under attack recently from 
the former Dean of Harvard Law School, now President 
of Harvard University, and from the current Dean of 
Stanford Law School. Both seem to agree that not 
enough attention is being placed on judgment, values, 
and ethics as they are part of the law school curriculum. 
Further, both seem to focus on the need for broad 
based legal education involving students in courses out­
side of the standard law school curriculum-courses 
in anthropology, economiCS, and philosophy, to name a 
few. Some believe that curricula of law schools are insuf­
ficiently clinical and do not involve students in the prac­
tical aspects of lawyering but, instead, prepare them 
solely for careers in corporate and tax law as practiced 
in the large firms on wall Street. 

These criticisms of legal education seem to have 
less relevance to Duke than they do to many other law 
schools. Many of you will not engage in the practice of 
law but, instead, will use your law study to launch careers 
in commerce, banking, politiCS, or criminal justice. 
Because there is danger that as a nation we may be train­
ing too many lawyers, I am pleased that the Duke cur­
riculum will equip you to enter many fields , for you will 
have had a breadth of academic opportunity and legal 
training that is not available to the majority of law stu-

I urge you to heed the critics of legal 
education by striving for breadth in 
your studies. 

dents in this country today. I hope you will pursue your 
interests in other fields sufficiently to allow yourselves 
access to educational opportunities that exist here. 

Thus, your academic developmental tasks are well 
demarcated and will preoccupy you for the next three 
years. I urge you to heed the critics of legal education 
by striving for breadth in your studies. 

In addition to your academic responsibilities you 
have a second and equally important set of tasks. These 
relate to your personal development of a nonacademic 
nature. Your psychological development occurs in 

stages, and each stage has associated with it a set of 
critical tasks that must be mastered in order for you to 
move on to the next stage of development. Thus the 
critical tasks of each developmental phase must be met 
at the proper time and in the proper sequence to assure 
a healthy development of the personality. This concept 
is adapted from embryology, a field of biology focusing 
on the proper development of the embryo as it relates 
to proper sequencing and timing of organ develop­
ment. If something happens to the embryo that disturbs 
one aspect of an organ's development, a series of mal­
developments occurs and there does not seem to be a 
midcourse correction possible as the embryo matures. 
Psychological development seems to involve the same 
sequentiality. Everyone must master certain develop­
mental tasks before moving on to the next set. Lack of 
mastery fixes the individual at the level of the unmas­
tered task. 

Everyone must master certain develop­
mental tasks before moving on to the 
next set 

The principal developmental tasks of young adult­
hood for those of you who are between the ages of 
twenty and twenty-five involve the mastery of intimacy 
and isolation. You must develop your capaCity for isola­
tion, the ability to tolerate loneliness and oneness, 
while at the same time developing your capacity for 
intimacy and your ability to relate one on one with 
another human in a relationship marked by intense 
emotional feelings. In that these two stateS-intimacy 
and isolation-are really opposites, your task during 
law school, from a psychological development stand­
pOint, is to widen your repertoire and your capacity to 
achieve both of these extremes. 

Taking intimacy first, it is Fromm's thesis that you 
cannot love another without loving yourself first. This 
concept seems generally accepted and now includes 
developing a respect for one's body through the use of 
diet and exercise together with a limitation on the abuse 
of recreational drugs. Fromm maintains that only an 
individual who has established in adolescence a firm 
sense of identity can risk the experience of intimacy, 
which, as he puts it, requires "losing one's self in 
another." Some of you have already mastered the devel-
opmental tasks of intimacy, yet I believe the majority of 
you will, in the course of the next several years, embark 
on relationships leading to an intimacy which you have 
not yet experienced. 

Moving from intimacy to isolation, we find Fromm 
once again adviSing us: "The ability to be alone is the 
condition for the ability to love." Thus, the ability to 
tolerate aloneness seems to be a prerequisite for the 
development of intimacy. The two developmental goals 
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which vou have before vou in the next several years are 
related. What is even more important is that, in reality, 
your law study will cause you to seek mastery of these 
tasks. Because of the rigors of your curriculum and the 
competition which you face, and the personal growth 
that will be required of you in order to achieve success 

The ability to tolerate aloneness seems 
to be a prerequisite for the development 
of intimacy. 

both as students of the law and as young adults, you will 
find that some studying is best done in isolation. The 
importance of your ability to tolerate this state in order 
to effect learning, and to enhance recall, cannot be over­
emphasized. It is interesting that during the last two 
decades, many in our society have come to an interest 
in meditation-perhaps from a religious conviction, its 
novelty, or a sense of mastery usually associated with 
this state. Heretofore it has been rare for an individual 
when alone to experience ~ather than to dispatch time. 
Some of you may use meditation as a means to facilitate 
isolation and study 

As with isolation, so intimacy may be achieved under 
the pressures of your three-year world to come. The 
competition, the overwhelming sense of personal 
responsibility for your own future, and the shared 
aspects of your law study may aid you in achieving inti­
macy You will oscillate on the spectrum of intimacy 
and isolation, moving from one pole to another. In the 

process you will expand your mastery of both. 
These are meant to be words of welcome and advice 

at the beginning of your venture. As you contemplate 
your three years here, you should outline the parameters 
you will utilize in measuring our success and your suc­
cess: increased knowledge, enhanced judgment, grad­
uation, a successful job search-all will be important 
for us and for you as you depart the campus in 1986. 
However, what may be of greater importance will be 
your own personal growth and development, your abil­
ity to achieve intimacy and tolerate isolation, and the 
development of a set of values and interpersonal skills 
which will be with you for all time. Yet if you are unable 
to master intimacy and tolerate isolation in the next sev­
eral years, you may be prevented from further develop-

You will oscillate on the spectrum of 
intimacy and isolation, moving from 
one pole to another. 

mental maturity in your thirties and forties. 
I wish you success and fulfillment here. May you 

achieve the personal and academic growth which you 
desire, and may your three years with us prepare you 
for a lifetime of helping others, for you are entering a 
profession marked by its service to others and to society 
It is, in fact, the future of that society which you will 
shape. Thus, as we teach you about past and present we 
place the future in your hands. To you we will entrust 
the promise and the responsibility for all that we cherish. 



DUKE LAW MAGAZINE / 48 

Lon Fuller at Duke 

On February 13, 1984, the Law 
School and the Department of Phil­
osophys Robert L. Patterson Lecture­
ship jointly sponsored a symposium 
on Lon Fuller (1902-1978). Fuller's 
contribution to legal philosophy was 
discussed by Robert S. Summers, 
McRoberts Professor of Research in 
Administration of Law at Cornell Law 
School. Fullers contribution to the 
theory of contract was addressed by 
Patrick S. Atiyah, Professor of English 
Law at Oxford University. 

An intriguing Sidelight on Fuller 
was provided at an informal presen­
tation by Professor Summers of 
Fullers correspondence when Fuller 
was on the faculty at the Duke Law 
School. The following biographical 
background is drawn from Summerss 
opening remarks at the formal 
symposium: 

Fuller arrived at Duke in 1931 at 
the age of 29. He had been on the 
University of Oregon law faculty for 
two years, and after that a member 
of the University of Illinois law 
faculty for three years. He remained 
at Duke from 1931 until 1940, when 
he descended to Harvard. Though 
he spent the bulk of his career at 
Harvard, it is evident that he had very 
special fondness for Duke. And it 
was here that he did his greatest 
work in contract theory-his essay! 
with William R Perdue, then a Duke 
law student. Fuller was only 33 when 
that essay appeared. 

It was also at Duke that Fuller 
wrote one of his most famous essays 
in legal theory-entitled '~erican 
Legal Realism,"2 for which he won 
the Phillips Prize of the American 
Philosophical Society in 1935, and 
here that he laid the foundations for 
much of his later writing, including 
his best book in legal theory, called 
The Law in Quest of Itself, which he 
delivered as the Rosenthal Lectures 
at Northwestern in 1940 just as he 
was severing his ties with Duke. 
Fuller was much attracted to Duke 

as a place where his scholarship 
could flourish. Indeed, it might even 
be said that when Fuller came to 
Duke he "dug in" for a life-long 
attack on the deepest problems of 
the law. He built himself a small self­
contained study out in his back 
garden where, I am told, he spent 
vast amounts of time every week. In 
one of his letters he wrote: 

"I also have a small cabin study 
about 100 feet from the house, with 
a fireplace, shelves for books, desk, 
and the furnishings generally of an 
office." Now this workplace does not 
sound exactly like a fox hole, but we 
may infer that he got a lot of good 
work done there-far more than 
one can in the usual American law 
faculty office of today. 

Fullers papers, now in the Har­
vard Archives, include Dean Justin 
Millers invitation to Fuller to join the 
Duke faculty, where he was promised 
that he could "teach anything [he 1 
want[ed]" in a school with an impres­
sive faculty, flfty full-tuition scholar­
ship students, and a library budget of 
$25,000 per year in an era in which 
faculty salaries were around one­
third that figure. 

Fuller did not regret his accept­
ance of that invitation, for he repeat­
edly rejected invitations to other law 
schools throughout the decade. In a 
letter to the Dean at the University of 
Pennsylvania Law School, Fuller 
praised the "greater freedom" at 

Duke, the opportunities created by a 
large endowment and generous Duke 
University Research Council funds, 
and life in the "double oasis" of aca­
demic communities in Durham and 
Chapel Hill. In a letter to Dean 
Kirkwood at Stanford Law School, 
Fuller stated that the best library was 
at Duke and he then listed the "splen­
did young faculty at Duke under 
age 40." 

In arranging for his "temporary" 
replacement at Duke for the 1939-40 
period in which he had accepted a 
viSiting professorship at Harvard, 
Fuller referred to Duke's "excellent 
and well-managed library," called the 
student body "a pretty bright bunch; ' 
and noted that the first-year students 
were "inquisitive." His acceptance of 
a permanent appOintment at Harvard 
in 1940 was influenced in part by the 
opportunity to teach as many as 240 
students in a single contracts class, an 
opportunity denied him by the small 
student body then at Duke. 

Summers, who is preparing a 
biography and study of Fuller as legal 
theorist, ranks Fuller ahead of the 
three other most important American 
legal theorists of the last hundred 
years (Oliver Wendell Holrnes,Jr., 
Roscoe Pound, and Karl Llewellyn). 

Fullers student collaborator at 
Duke, William Perdue, '37, has pro­
vided the Law School with an endow­
ment which supports two Fuller­
Perdue fellows. For the summer of 
1984 two awards have been granted 
to student-faculty projects involving a 
collaborative effort with a significant 
protege relationship. John M. Tanner 
has been named to work with Profes­
sor Reppy and Mary lafrance will 
work with Professor Lange. 

1. The Reliance interest in Contract Damages, 
46 Yale L.]. 52, 373 (1936-37). 

2. 82 U. Pa. L. Rev. 429 (1934). 
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VlSiting Professors from Germany 

D
r. Bernhard Grossfeld, a member of the law 
faculty of the University of Munster, con­
tinued his international teaching career in 
the spring of 1983 as a Martha G. Price Visit­

ing Scholar at the Law School. In conjunction with Claire 
Germain, Lecturer in Comparative Law and Legal 
Research, he taught a seminar in Civil Law which focused 
on comparative law as an introduction to comparative 
legal culture. The study of comparative law is important, 
he stresses, "not simply as a means of conveying par­
ticularized knowledge of foreign legal systems but as a 
window of exposure to other ideas, other ways of 
thinking." 

Seminar members compared the structure, sources, 
and history of the civil law with that of the common law. 
The differences between English and American com­
mon law were also examined. Commenting on these 
differences Dr. Grossfeld notes, "England and America 
are two legal cultures separated by a common legal lan­
guage. Due to differences in geography, social structure, 
and history the dissimilarities between English and 
American are greater than is often thought of. However, 
these same variables of geography, social structure, and 
history account for a greater Similarity than is often 
thought of between English law and the civil law of 
the Continent." 

Dr. Grossfeld has taught comparative, civil, and com­
merciallaw since 1973 at the University of Munster, 
where he obtained his law degree in 1960. From 1966 
to 1973 he was a Professor of Law at the UniverSity of 
G6ttingen. In addition to teaching in his native West 
Germany, he has also enjoyed an international teaching 
career which included three years (1969,1971,1972) as 
ViSiting Lecturer at the UniverSity of Michigan and one 
term (1979) as a Visiting Fellow at Wolfson College, 
Cambridge University 

Prior to arriving at Duke last year, Dr. Grossfeld, 
accompanied by wife Maria and six children, visited 
Southern Methodist University in Dallas, where he 
taught comparative conflicts law and international 
investments. He has published widely in the fields of 
commercial and corporate law and his sabbatical at SMU 
and Duke enabled him to devote time to a work in 
progress on the relation between geography, language, 
and law. This work formed the basis of remarks he deliv­
ered at one of the Law School s Friday afternoon faculty 
seminars. 

Bernhard Grossfeld Herbert Bernstein 

According to Dr. Grossfeld, geography impacts 
strongly on the structure of our legal institutions, as evi­
denced by how clearly the changes in English law can 
be traced from its transfer to the American East Coast 
and then to the Southwest and Midwest. Similarly, our 
legal institutions have been influenced by the structure 
of our languages. Western law he explains "is largely 
structured by the logical structure of Western language, 
especially the West European languages. This is easily 
demonstrated when one tries to transfer Western legal 
thinking into the Japanese:' 

Grossfeld s interest in geography and language flows 
naturally from his interest in comparative law, where 
dealing with different languages and cultures causes 
one to reflect on the influence of language and environ­
ment on legal reasoning. Law, for him, is "also a lan­
guage science" and his intent is "to make lawyers aware 
of language, to be careful of language because of its 
importance for our profession." 

Another West German professor will soon come to 
Duke permanently. Herbert Bernstein was appointed a 
ViSiting Professor of Law for the fall of 1983. He taught 
courses in Comparative Law and in Insurance, which 
has been his long-standing scholarly interest. Professor 
Bernstein is a distinguished graduate in law of the Uni­
versities of Hamburg and Michigan. (He stood first in 
the class of 1967 at Michigan.) He was, for four years, a 
professor of law at the University of California. He is 
widely published in American journals as well as 
German. He presently holds a chair at the University of 
Hamburg, and in 1984-85 he will join the tenured 
faculty at Duke as a Professor of Law. 
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Conference Report 

The Use of Statistics in 
Business Litigation 

O
ne of the indications that we are entering 
the "information age" is the increase in the 
use of statistics and mathematical data by 
lawyers as evidence in litigation. The avail­

ability of a large volume of data on a particular subject 
does not, however, insure its effective use as evidence in 
a trial. One of the skills a successful trial attornev must 
acquire is the ability to employ statistical data in ~ effec­
tive manner in combination with the other available evi­
dence. To inform the legal profession about the variety 
of roles of statistical inference in litigation, the Duke 
UniverSity School of Law and Fuqua School of Business 
conducted a two-day conference on "The Use of Statistics 
in Business Litigation" on May 2nd and 3rd, 1983. 

The conference, which was presented in affiliation 
with the American Corporate Counsel Association, was 
hosted by Professors Ray Watson and David W Peterson 
of the Fuqua School of Business. Professor Peterson is 
also currently a Senior Lecturer in Law at the Law School. 
Their goal was to provide a forum to address issues con­
cerning the strategiC use of statistical inferen'ces in 
litigation. The focus of the progranl was practical appli­
cation of statistical analYSiS, not merely a survey of 
specific quantitative methods. Two of the papers address­
ing practical applications are discussed below. 

The program brought together leading academics 
and attorneys to discuss the latest research on the use of 
statistics in business litigation. In addition to the tlleo­
retical aspects of the topic, the program included a 
microcomputer demonstration of the uses of statistics 
and software available for litigation support. The papers 
presented at the conference will form the nucleus of a 
forthcoming issue of the Law Schools publication Law 
and Contemporary Problems. 

The formal progranl was opened by Professor David 
H. Kaye of the Arizona State University School of Law. 
Professor Kayes presentation, entitled "Statistical Sig­
nificance and Legal Proof;' concerned the role of the 
concept "statistically significant" in satisfying tlle appli­
cable burden of persuasion. After presenting an over­
view of the application of significance tests, Professor 
Kaye proceeded with an analysis of the limitations of 
the significance tests in both the social science and liti­
gation contexts. 

The remainder of the morning session addressed 
the use of regression analysis. Mr. Michael Finkelstein, a 
partner in the law firm of Barrett, Smith, Schapiro, 
Simon & Armstrong, presented a paper on the use of 
"Regression Estimates of Damages in Price-Fixing Cases:' 

Fuqua School of Business 

Another paper drawing on tlle use of regreSSion analysis 
was presented by Professor Daniel Rubinfeld of the 
UniverSity of Michigan Law School. Professor Rubinfeld 
discussed the results of research he and Peter 0. Steiner 
conducted for the Law and Economics Program at the 
University of Michigan in a presentation entitled "The 
Use of Regression Analysis in Antitrust Litigation:' Pro­
fessor Rubinfeld demonstrated the use of econometric 
models, and in particular, the use of multiple regreSSion 
analysis to estimate the effects of various explanatory 
factors on particular variables. 

In addition to the need for a sound theoretical baSis 
in statistical analysis, one must also have the ability to 
comprehend the methods employed to analyze the data. 
This concern was the subject of a paper presented by 
Mr.]. Randolph Ayre and Mr. Guy Bennett of the Boise 
Cascade Corporation. Their presentation on "Computer 
Assisted Legal Analysis" included discussion of data 
management techniques for use in business litigation. 

Two papers addressing the use of statistics in par­
ticular areas of practice concluded the afternoon session 
on the first day Assistant Professor of Law and Eco­
nomics David Barnes, of the Syracuse University College 
of Law, presented a paper on "Uses and Abuses of 
Statistics In FTC. Proceedings witl1 Emphasis on Con­
sumer Protection." Following this presentation, Professor 
W Kip Viscusi of the Duke University Fuqua School of 
Business discussed 'Alternative Methods for Valuing 
Accidents." 

The evening of the first day was set aside for demon­
strations of microcomputers and their application in 
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business litigation. Speakers at the demonstration were 
David Kaye, who provided further insights on the con­
cept of statistical significance and legal proof, and Mr. 
Ayre and Mr Bennett, who demonstrated software that 
could be used for litigation support. 

The presentations on the second day specifically 
addressed areas of litigation where statistical analysis has 
been successfully employed. Professor Elaine Shoben, 
of the University of Illinois College of Law, presented a 
paper on "The Use of Statistics to Prove Intentional 
Employment Discrimination." Professor Finis Welch of 
the University of California at Los Angeles Department 
of Economics discussed "Testing for Discrimination in 
Employment Practices." The final paper of the program 
was "Insights Offered by Marketing Research Relevant 
to the Presentation of Data in a COUltroom;' presented 
by Richard Staelin, of the Duke University Fuqua School 
ofBusiness. 

Following these presentations, the conference con­
cluded with an insightful keynote speech by Judge 
Patrick H. Higginbotham of the United States Court of 
Appeals for the Fifth Circuit. Judge Higginbotham's 
decision in the case of Vuyanich v. Republic National 
Bank made extensive use of statistical analysis. Accord­
ing to Judge Higginbotham, the increased use of mathe­
matical data packaged in analytical models presents a 
challenge to the judiciary. He observed that "the assump­
tions incorporated into these packages may be hidden 
and difficult to detect with traditional judicial tech­
niques of scrutiny" The risk is that judges may fail to 
recognize the underlying assumptions and bias in the 
models. The result is that there is a greater risk of error 
in the decisionmaking process than when courts rely 
on the intuitive and traditional analogical processes of 
lawyers. Judge Higginbotham believes the ability of the 
courts to process and evaluate the statistical data pre­
sented to them is hindered by the lack of doctrinal and 
institutional structure for handling the flow of informa­
tion in the quantity and form now available. 

One of the recurring fundamental problems 
addressed at the conference was how to best integrate 
statistical evidence into the judicial process. In fields of 
law as diverse as environmental protection, food and 
drug regulation, and employment discrimination, sta­
tistical data are sought to assist in the determination of 
issues of fact. Regardless of the nature of the proceed­
ing, the triers of fact must determine how to weigh the 
statistical data presented given the appropriate burden 
of proof. Often they turn to the standard of proof scien­
tists employ to evaluate the accuracy of statistical 
hypotheses, the significance test. Professor Kaye con­
tended that the traditional significance tests are of very 
limited value and often misleading. Professor Kaye 
argued that the scientific concept of "statistically sig­
nificant" should not be considered the eqUivalent of 
legally satisfactory proof. He first observed that there 
are "severe limitations" in using the objective statistical 
methods. These limitations are more likely to mislead 
than to enlighten triers of fact when presented in court. 

Three of the major limitations he notes are: (1) 

inherent problems, acknowledged in the field of statis­
tical analysis, with the choice of a particular point at 
which something becomes statistically significant; (2) 
the choice of a particular hypothesis to be the "null 
hypothesis" for purposes of testing gives an advantage 
to dle person whose position is consistent with the 
alternative hypothesis; and (3) the use of the terms "sig­
nificant; ' "not significant;' or "highly significant" are mis­
leading because they refer to the reproducability of the 
results and, therefore, do not have their "ordinary" 
meaning. 

Professor Kaye proposes that all uses of the signifi­
cance tests be presented in the courtroom merely as the 
P-value-the statistical form describing the confidence 
level of the data-along with the statistician's definition 
of the P-value. According to Professor Kaye, this would 
eliminate some of the problems inherent in presenting 
data on significance tests in litigation. He is skeptical, 
however, that the costs of educating the triers of fact 
about the significance tests outweigh the benefits that 
hypothesis testing brings to resolution of disputed fac­
tual questions. 

Professor Kaye takes the position that the task of 
determining fact should be left to the court and jury 
without reliance on the statistical significance of the data 
in evidence. Expert testimony that data are significant 
does not necessarily mean that the evidence satisfies 
the applicable burden of proof, according to Professor 
Kaye. He further points out that if hypothesis testing is 
limited in this way the factfinders cannot avoid their 
duty to make factual determinations by "placing their 
trust in superficially impressive methods whose seem­
ing objectivity does not withstand analysis." 

The view of the desirability of this limited role for 
significance testing was not shared by all of the par­
ticipants. The utility of significance testing in evaluations 
of quantitative data was considered in the context of 
EYC deceptive advertising regulation by Professor David 
Barnes. Professor Barnes examined guidelines used by 
the EYC for evaluating factual disputes concerning 
deceptive advertising claims. After analyzing the dis­
tinction between practical significance and statistical sig­
nificance, he suggested some principles to be followed 
in employing significance tests in order to clarify and 
simplify litigation in deceptive advertising proceedings. 
One of the examples presented by Professor Barnes, 
the famous Listerine case, serves to highlight the prac­
tical versus statistical significance dichotomy It also illus­
trates some of the problems with significance tests 
pointed out by Professor Kaye. 

In Warner-Lambert Co. v. The Federal Trade Com­
mission, the makers ofListerine challenged the EYC 
determination that Warner-Lambert had misrepresented 
the efficacy of Listerine against the common cold. The 
quantitative evidence presented by the company 
included results of a clinical study involving more than 
3,000 school children, in which those who had used 
Listerine were compared to those who had not. By 
comparing the severity of the cold symptoms for the 
group that used Listerine and those that did not the 
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company claimed Listerine was efficacious against the 
common cold. 

For the evidence of the results to be acceptable to 
the scientific community, the reported data must be sta­
tistically significant. The statistical significance of an 
experiment is a measure of the probability that the dif­
ferences between the two groups tested resulted from 
chance. The significance level presents the probability 
between 0, indicating no probability that the difference 
is due to chance, and 1.00, indicating a 100% chance 
that the difference is a result of random fluctuations in 
the study The lower the significance level, the higher 
the statistical significance. The most commonly 
employed significance level is .05, indicating that the 
probability the results are due to chance is 5% (some­
times this is termed the 95% confidence level). 

In the Listerine case, the clinical test showed a sta­
tistically significant difference between the average 
severity of cold symptoms (on a 0-6 scale, wid1 a 6 being 
the most severe cold) for students who used Listerine 
and the control group who gargled with water. Over the 
four years of the study, the overall severity of the colds 
of the group using Listerine was 2.191 while the control 
group had colds with an average severity of2.305. 

Professor Barnes noted that the statistical signifi­
cance of d1e study demonstrates that the differences in 
the average severity of the children's colds was not likely 
a result of chance. The criticism of the study is that the 
difference between a 2.191 degree cold and a 2.305 
degree cold is not medically significant to an individual. 
Professor Barnes observed that the choice of a large 

sample group increases the chance of finding a statis­
tically significant difference even where the magnitude 
of the difference is very small. As Professor Barnes said: 
''A. finding of statistical significance is meaningful in that 
it eliminates chance as a causal explanation even if it 
tells us nothing as to the absolute magnitude of the 
demonstrated difference and, therefore, its medical 
significance:' 

Professor Barnes did not agree with Professor Kaye 
that the use of Significance tests should be limited to 
evidence of the P-value and an explanation of the statis­
tical implications of the measurement. Instead, he sug­
gested that the FT.C. develop guidelines for litigators to 
employ in deceptive advertising cases. Included in his 
suggestions is disclosure of the objectives, methods, 
and controls utilized in the research. He would also 
advise the Commission to require an evaluation of the 
data collected and the methodology used in the study 
This would allow, among other things, the Commission 
to evaluate the practical significance of tests by review­
ing sample size, and perhaps, requiring statistically 
significant results to be obtained with a reasonably 
sized sample. 

Professor Barnes acknowledged some problems 
with the pre-trial disclosure requirement, including the 
reluctance of lawyers to disclose strategy and evidence 
before a proceeding begins. He contended that issues 
regarding statistical Significance should be able to be 
resolved prior to trial because the issues on the sig­
nificance level concern the methodology of a study and 
therefore are separate from the strategiC considerations 
in the hearing. 

These disputed issues concerning the use of statis­
tics before the FT.C. exemplify the questions that the 
widespread use of statistics in litigation has created. The 
advent of the computer generated analytical model is 
creating a need for the legal profession to reassess the 
relationship of statistical evidence and the applicable 
burden of proof. 

The number of disputed issues concerning the use 
of statistics in litigation that surfaced at the conference 
indicates that the controversy over employment of 
mathematical models as evidence in trials concerns 
almost every area of law. Although the immediate con­
cerns of the judiciary, government, and trial advocates 
may differ, the underlying challenge that must be 
addressed is the same; given the explosive growth of 
data management techniques and computer capability 
to analyze large volumes of information, how can the 
resulting information best be integrated into the tra­
ditional judicial process of dispute resolution? 
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Book Note 

The Trial Process: 
Law, Tactics and Ethics 
The Trial Process: Law, Tactics and Ethics (The Michie Company, 1983). 

T his book, authored by]. Alexander Tanford, 
a Duke Law School graduate GoO. 1976, L.L.M. 
1979) and now Professor of Law at Indiana 
University, is a much more comprehensive 

approach to the litigation process than the usual "how 
to" book on courtroom skills and techniques. As the 
title suggests, the book includes extensive readings and 
other materials not only on skills training but also on 
the law, ethics, and tactics of trial practice, which Tanford 
considers of equal importance. 

The book is intended as a text for courses in trial 
advocacy, and it has been so used in tlle Clinical Seminar 
in Trial Practice at Duke during 1983-84. Like other 
books in this area of clinical instruction, it includes 
chapters on the usual components of a jury trial in their 
normal trial sequence, such as the selection of a jury, 
opening statements, and evidentiary matters. These are 
preceded, however, by a short opening chapter on such 
introductory subjects as courtroom demeanor and cour­
tesy, followed by chapters on interviewing, negotiation, 
and closing argument. The somewhat unusual inclusion 
of extensive materials on interviewing and negotiation 
reflects Tanfords view that these are not only important 
parts of the trial process but should be studied before 
the student gets to courtroom skills. Similarly, the place­
ment of the chapter on closing argument before the 
materials on voir dire and other sequential trial com­
ponents reflects the belief of many trial advocacy 
teachers, Tanford among them, that early preparation of 
the closing argument is an effective means of organizing 
the presentation of a case before actually presenting it. 

As Tanford puts it, tllis approach to the relationship 
between evidence and argument says that "the evidence 
you introduce is dependent on your closing argument, 
not tlle other way around." 

In the introduction to the book Tanford argues that 
a trial practice course is (or at least should be) an "inte­
grative experience;' teaching students that effective 
representation in the courtroom requires not merely 
skillfulness in trial techniques and tactics, but also 
knowledge of evidence, ethics, procedure, and substan­
tive law. This concept underlies Tanford's unusual and 
welcome inclusion of discussions on ethical issues 
throughout the book; for example, the chapter on cross­
examination concludes by examining the requirement 
of a "good faith" basis for questions and the problem of 
discrediting a truthful witness. 

]. Alexander Tanford, the son of Dr. Charles Tanford, 
James B. Duke Professor of Physiology and an inter­
nationally-known research scientist, was a Bradway 
Fellow at Duke Law School from 1977 to 1979. The 
Bradway Fellowship program, named for John S. 
Bradway, Professor of Law and Director of the Legal Aid 
Clinic at Duke from 1931 to 1959, was a primary resource 
for clinical teaching at the Law School from 1973 to 
1980. In the preface to his book, Tanford acknowledges 
his indebtedness to the many people with whom he 
was associated in the Bradway Fellowship program, 
especially Donald Beskind, formerly Director of the 
Clinical Studies Program at Duke and now Senior Lec­
turer in Law, and former Dean A. Kenneth Pye, now 
Samuel Fox Mordecai Professor of Law. 
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SPECIALLY NOTED 

Obituaries 
1beodore R. Price 

Theodore R. Price, class of '48, 
died August 28, 1983, in Akron, Ohio, 
where he had been a judge for 25 
years. Judge Price entered Duke Law 
School after serving in World War II. 
AlthoughJudge Price had been seri­
ously wounded during the war­
losing the use of his left arm - he 
was determined to pursue his dream 
of becoming an attorney. After his 
graduation from Duke, he returned 
to his native Akron, where he served 
as an assistant prosecutor and 
municipal attorney before becoming 
a municipal court judge in 1958. After 
serving in that capacity for twelve 
years, he was appointed to the court 
of common pleas where he served 
until his death. The Akron Beacon 
journal noted in an editorial follow­
ing his death that "[Judge Prices 1 
courtroom record won respect from 

[the locaillegal community. His 
docket was consistently up-to-date, 
because of his efficiency as a jurist 
and his persuasiveness in negotiating 
out-of-court settlements:' 

JohnR.Fay 
John R. Fay, class of '3 7, died 

January 3, 1983. Mr. Fay, a native of 
East Norwalk, Connecticut, returned 
to the Norwalk area to enter private 
practice after his graduation from 
Duke Law School. He interrupted his 
practice for a seven-year stint as a 
judge of the city court. He was active 
in his local bar association and 
Chamber of Commerce, a 32d 
Degree Mason, and an active partici­
pant in his church. Mr. Fay also served 
as state president of the Circus Fans 
of Connecticut and was a long-time 
member of the Circus Fans of Amer­
ica. He also found time to engage in 

Alumni Activities 
Ember D. Reichgott 

Ember D. Reichgott, class of '77, 
has been selected as one of ten Out­
standing Young Minnesotans by the 
MinnesotaJaycees. Her selection fol­
lowed her receipt of a Distinguished 
Service Award from the Minneapolis 
Jaycees for her outstanding achieve­
ments in civic, professional, and 
legislative activities. Within the year 
following her graduation from Duke 
Law School, Ms. Reichgott began 
working with legislative groups to 
secure protective legislation for the 
victims of domestic spousal and child 
abuse. She has continued her 
attempts to provide such protection 
by helping to establish a battered 
womens center and by authoring pro-

tective legislation after her 1982 elec­
tion to the state senate. She is the 
youngest woman ever elected to the 
Minnesota Senate and the first to 
serve on that body's judiciary 
committee. 

Otto G. Stolz 
A former professor of law at 

Duke, Otto G. Stolz, has been named 
to a newly created post of vice presi­
dent and general counsel for Amway 
Corp. Since leaving Duke, Mr. Stolz 
has served as an appointee of Presi­
dent Gerald Ford at the Department 
of Housing and Urban Development, 
president and chairman of the board 
of Cannon Mills, and a managing 
partner in the Washington, D.C., 
offices of Mudge, Rose, Guthrie, 

philately, winning numerous awards 
for his collection of 18th and 19th 
century Connecticut covers. 

Raymond K. Perkins 
Raymond K Perkins, class of '33, 

died December 23,1983. Mr. Perkins, 
who came to Duke Law School after 
receiving his AB. at Duke, practiced 
in Concord, New Hampshire, and was 
active in state and local politics. The 
offices he held include county com­
missioner, speaker of the New 
Hampshire house, and president of 
the state senate. He also served on 
the Educational Television Commis­
sion, chaired the Tri-State Commis­
sion, which coordinated educational 
activities in New Hampshire, Maine, 
and Vermont, and worked on the staff 
of PreSident Eisenhower's Commis­
sion on Federal-State Relations. 

Alexander & Ferdon. Mr. Stolzs duties 
at Amway will include overseeing 
both the domestic and international 
legal staffs, which have preViously 
operated separately. 

William C. Lassiter 
William C. LasSiter, class of '33, has 

begun winding down his active prac­
tice of law, although he remains the 
preeminent North Carolina authority 
on newspaper law. Mr. Lassiters inter­
est in newspaper law came naturally 
-his family owned and edited the 
Smithfield [NC} Herald from 1896 
until 1980, when the Herald was pur­
chased by the publishers of the 
nearby Raleigh News and Observer. 
One of his earliest cases after leaving 
law school involved the issue of the 



status of newspaper carriers for pur­
poses of unemployment compensa­
tion. Mr. Lassiter's advocacy of the 
newspaper owners' cause in that case 
not only established that the carriers 
were independent contractors but 
also impressed the owners enough 
that in 1938, when he had estab­
lished his own practice, he was 
retained by the North Carolina Press 
Association at the then-magnificent 
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fee of $50 per month. Although his 
practice has involved all facets of 
newspaper law-including a recent 
case that went all the way to the U.S. 
Supreme Court on the issue of news­
paper access to certain public records 
-his real love is libel law. In the past, 
he twice represented plaintiffs in 
libel actions but, although he won 
both cases, he felt uncomfortable on 
that side of the issue and, about 

twenty years ago, he resolved to rep­
resent only the defense in libel 
actions. That resolve has proved to be 
a feliCitous choice for both Lassiter 
and the newspaper owners; he has 
lost only one libel defense case­
involving only a $200 verdict-in 
his career, a remarkable record even 
for someone with printer's ink in 
his blood. 

Estate Planning Conference 
The Duke University School of 

law and The Duke University Estate 
Planning Council will present the 
Sixth Annual Estate Planning Con­
ference on the campus of Duke Uni­
versity in Durham, North Carolina, 
October 4-5, 1984. An outstanding 
and nationally known faculty will 
present a program of timely and 
practical interest to all members of 
the estate planning team. 

Subjects on the program will 
include: Current Developments; 
Special Use Valuation; Impact of New 

IRS Actuarial Tables on Estate Plan­
ning; Charitable Trust Drafting; Will 
Contests; Computers & Estate Plan­
ning with a Demonstration; Tax 
Consequences of Trustee Selection, 
Control, and Removal; Problems of 
Principal and Income Accounting for 
Estates and Trusts; Post-mortem Tax 
Planning (Estate and Income); Avail­
able Options in Defined Contribution 
Plans-What They Are and When to 
Use Them; What You Can Do for 
Yourself and Your Clients With Self­
Employed Plans; Forum on Qualified 

Plans and the $100,000 Question­
including questions from the floor. 
The Conference is designed for con­
tinuing education credit. 

Participation is strictly limited to 
175. For information write or call: 

Ralph McCaughan, Director 
6th Annual Duke University 

Estate Planning Conference 
2127 Campus Drive 
Durham, North Carolina 27706 
Telephone 919/684-2123 
Fee: $225 



CHANGE OF ADDRESS 
Name _________________________________________________________________ Classof ________ _ 

Position, firm ________________________________________________________________________ _ 

Officeaddress ________________________________________________________________________ __ 

Officephone __________________________________________________________________________ _ 

Homeaddress ________________________________________________________________________ __ 

Homephone ________________________________________________________________________ _ 

PLACEMENT 
Anticipated opening for third 0, second 0, and/or first 0 year law students, or experienced attorney O. 
Date position(s) available ________________________________________________________________ _ 

Employer's name and address ______________________________________________________________ _ 

Person to contact ______________________________________________________________________ _ 

Requirements!comments ________________________________________________________________ _ 

D I would be willing to serve as a resource or contact person in my area for law school students. 
D I would like to be placed on the mailing list for the Placement Bulletin. 

Submitted by: Class of ________ _ 

ALUMNI NEWS 
Name _________________________________________________________________ Classof ________ _ 

Address ____________________________________________________________________________ ___ 

Phone ______________________________________________________________________________ __ 

News or comments ____________________________________________________________________ ___ 

Agenda 
Law Alumni Weekend, October 26-27, 1984 
Friday, October 26, 1984 

2:00 p.m. Registration Desk Opens--Lobby, 
Law School 

3:00 p.m. Law Alumni Council Meeting-­
Room 201, Law School 

5:00 p.m. Cocktails, Lobby, Paul M. Gross 
Chemical Laboratory 

6:00 p.m. Dinner on your own 

Saturday, October 27, 1984 
9:00 a.m. Coffee-Danish, Hallway, adjacent to 

Moot Courtroom 
9:15 a.m. Professional Program--Moot Courtroom 

11 :00 a.m. Pig Pickin' BBQ Luncheon, Back Lawn, 
Law School 

(If rain, Portico of Gross Chern.) 
To be catered by Bullock's Barbecue 

1 :30 p.m. Duke vs. Maryland 

REUNION CLASS PARTIES 
7:00 p.m:" Cocktails, Governors Inn 

(each reunion class will have its own party) 
8:00 p.m.* Dinner, Governors Inn 

(each reunion class will have its own party) 

*Should the University decide to reschedule the after­
noon football game to an evening game, the reunion 
parties will be held earlier (Le., 4:00 p.m. for cocktails, 
and 5:00 p.m. for dinner). 
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