TEACHER GUIDE: Van Orden v. Perry, 545 U.S. 677 (2005)
LEGAL BACKGROUND: 
In Van Orden v. Perry, the Supreme Court was asked to consider whether a stone monument of the Ten Commandments on the grounds of the Texas State Capitol violated the Establishment Clause of the First Amendment. The case was heard with a companion case, McCreary County v. ACLU, 545 U.S. 844 (2005), that raised the issue of whether two Kentucky counties’ decision to post the Ten Commandments in courthouses was constitutional.
This case is part of a line of cases where the Court has dealt with public display of religious materials.  In most of these cases, the Court has attempted to apply the three-part framework in Lemon v. Kurtzman to analyze whether a government action violates the Establishment Clause of the First Amendment: (1) the action must have a secular purpose; (2) it must not have the primary effect of advancing or inhibiting religion; and (3) it must not foster “excessive government entanglement” with religion.  The Court has used the so-called “Lemon test” in cases involving many different kinds of government actions and practices that implicate religion, including school prayer, prayers in government settings, public holiday displays, and public vouchers for religious schools. The test is problematic.  In Stone v. Graham, 449 U.S. 39 (1980), the Court had found a Kentucky statute requiring the posting of the Ten Commandments in public schools to be unconstitutional because it lacked a secular purpose.  
A case that raises many of the same issues is Lynch v. Donnelly, 465 U.S. 668 (1984) (there is also a documentary about this case in the Aspen Voices of Law series).  

DOCUMENTARY OVERVIEW:
The documentary, a transcript of which is available on the Voices of Law website, consists of interviews with the following people involved with the case:

· Thomas Van Orden: Former Austin lawyer who sued the State of Texas over the Ten Commandments monument 
· R. Ted Cruz: Former Texas Solicitor General who defended the monument in court
· Douglas Laycock: Law professor who helped Van Orden and wrote an amicus brief in the case
· Erwin Chemerinsky: Attorney and constitutional law professor who represented Van Orden before the Supreme Court
Part 1 (beginning to 3:03): Thomas Van Orden
Thomas Van Orden describes his background as a lawyer and a Methodist. After passing the Ten Commandments monument on the Texas State Capitol grounds for many years, he is disturbed by the presence of a religious symbol on public property and decides to investigate the relevant law. After much deliberation, he decides to file a lawsuit challenging the constitutionality of the monument.
Part 2 (3:03 to 6:11): The history of the monument
Van Orden, Cruz, and Laycock relate the history of the monument, which was donated to the state by the Fraternal Order of Eagles and accepted by the Texas State Legislature in 1961. The idea for the monuments, which were donated to cities and states across the country, was conceived by a Minnesota juvenile court judge.  The idea of using actual stone monuments was an idea created to famous film director Cecil B. DeMille.
Part 3 (6:11 to 12:49): Legal arguments
Cruz argues that the monument should be allowed because the Ten Commandments are a historical source of law, while Laycock counters that the Commandments are primarily religious and not legal. Cruz also maintains that the monument’s location on the Capitol grounds is part of a larger display of monuments to Texas history and culture, and that it is not particularly prominent. Laycock responds that most of the other monuments are to people rather than ideas, and that the Ten Commandments are the only religious monument on the grounds. Cruz further argues that the monument is not divisive; in more than 40 years there have been no complaints about the Ten Commandments, and the passerby can easily look away. Van Orden makes clear that he is offended by the monument’s clear religious intent.
Part 4: (12:49 to end): Lower court decisions and Supreme Court arguments

Van Orden is frustrated after the District Court and the Fifth Circuit Court of Appeals rule against him. He contacts Erwin Chemerinsky, who agrees with his position and agrees both to represent Van Orden and to pay the costs associated with the litigation. Chemerinsky files a petition for certiorari to the Supreme Court, and the State of Texas agrees that the Court should accept the case. Both sides face tough questions from the Justices at oral argument.
SUGGESTED APPROACHES TO USING THE DOCUMENTARY:
Two simple approaches to using the documentary are to show the entire case video in class or to assign students to watch it outside of class. The documentary concludes when the Supreme Court grants review, leaving discussion of the Court’s opinion for the classroom; we have found that the documentary is most effective when viewed before reading the opinion, because students are better prepared to analyze and discuss the factual setting and the legal issues in the case when they have heard from the parties involved.  

Part 1 introduces Thomas Van Orden, an unusual and fascinating plaintiff. Part 2 explains the historical context of the monument’s donation and placement, which will later be important for the Supreme Court’s reasoning. The interviews are accompanied visually by footage of the monument in its context. 
Part 3 sets out the legal core of the case, with both sides clearly articulating the key legal arguments for and against the constitutionality of the monument under the Supreme Court’s Lemon test. Again, the interviews are accompanied by images of the monument and its surroundings; for students to be able to visually comprehend where the monument is situated and how it is integrated into the Capitol grounds is crucial to a nuanced understanding of the case. 

One of the reasons to show some of the documentary in class is to make students appreciate its physical settings.  Many of the questions asked by the Justices related to this point.  The documentary illustrates the parties’ respective positions visually by showing the monument from appropriate and varied vantage points.  Showing the first two parts would provide a strong basis for increasing student understanding of the factual context of the case.   If you want to focus more on the legal positions, you could quickly explain the historical origins of the monument (Parts I and II) and just show Part III (6 ½ minutes).  There are ample visual portrayals of the monument in the context of the legal arguments.  
The case video is accompanied by a party narrative that tells the story of the case from the perspective of Thomas Van Orden. Students can benefit from hearing the story of a real plaintiff whose core beliefs led him to challenge his State government.
