STUDENT VIEWING: Van Orden v. Perry, 545 U.S. 677 (2005)

LEGAL BACKGROUND

In Van Orden v. Perry, the Supreme Court was asked to consider whether a stone monument of the Ten Commandments on the grounds of the Texas State Capitol violated the Establishment Clause of the First Amendment. The case was heard with a companion case, McCreary County v. ACLU, 545 U.S. 844 (2005), that raised the issue of whether two Kentucky counties’ decision to post the Ten Commandments in courthouses was unconstitutional.

The dispute was the most recent in a line of cases considering display of religious items on public grounds.  The Court has attempted to apply the three-part test set forth in Lemon v. Kurtzman to analyze whether a government action violates the Establishment Clause of the First Amendment: (1) the action must have a secular purpose; (2) it must not have the primary effect of advancing or inhibiting religion; and (3) it must not foster “excessive government entanglement” with religion. The Supreme Court has applied the so-called “Lemon test” in cases involving many different kinds of government actions and practices that implicate religion, including school prayer, prayers in government settings, public holiday displays, and public vouchers for religious schools. In Stone v. Graham, 449 U.S. 39 (1980), for example, the Court had found a Kentucky statute requiring the posting of the Ten Commandments in public schools to be unconstitutional because it lacked a secular purpose.

FACTUAL SETTING  

The facts of the case are simple, and fully set forth in the documentary.  Thomas Van Orden regularly passed by a stone monument of the Ten Commandments on the grounds of the Texas State Capitol. Although he had been raised as a Methodist, he did not believe that religious symbols belonged on government property. He sued the state to have the monument removed, claiming that it violated the First Amendment’s Establishment Clause.
As you watch the documentary, pay close attention to the monument and its setting, and consider the following questions:

Q.1. How would you have felt if you had walked past the Ten Commandments monument while visiting the Texas State Capitol in Austin?  
The monument is set on the expansive grounds of the Texas State Capitol.  A number of other monuments are also displayed.  

Q.2. In what ways is the Ten Commandments monument similar to and different from the other monuments on the Capitol grounds?


Q.3. How important is the monument’s setting between the Texas Legislature and the Supreme Court? What does the location tell you about the Legislature’s intent in accepting the monument? 
LEGAL ISSUES
As you watch the story unfold, think about what elements may be legally significant. In prior cases, the Supreme Court has expressed concerns about governmental actions that result in either religious coercion, endorsement of religion, or excessive entanglement between government and religion.  Those terms are not self-defining, but they are keys to the Supreme Court’s resolution of this case.
The State of Texas made several arguments.  One was that the museum grounds were essentially like a museum that had a number of different works of art on display.  Having a piece included in a museum does not mean that Texas endorsed it.  Another of Texas’ arguments was that the monument had been on the grounds for over forty years without a record of anyone complaining about it until Van Orden.  


Q.4. How significant do you think it is that there had been no prior complaints about the monument? Does it matter that Van Orden’s reaction was not a typical one?

Texas also argued that the text of the Ten Commandments, while obviously religious, also had an important historical role in the development of law generally.


Q.5. Do you agree with Cruz’s argument that the Ten Commandments are an important historical source of our law? If they are a source of law, does that change their religious significance?
It is certainly the case that depictions of Moses or the Ten Commandments are commonly included in public buildings, particularly courts.  Indeed, the Supreme Court has a large frieze that includes Moses holding the tablets.  


Q.6. How can you distinguish the use of other depictions of the Ten Commandments from Van Orden’s case?  

