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A foundation of the modern intellectual property regime since about 1930 has been the right of firms to the intellectual property produced by their employees.  The corporate employer owns the copyrights and patents to works produced both during and after a term of employment by employees and independent contractors because courts would conclude that innovative employees have implicitly or explicitly agreed as a condition of employment to assign all patents to the employer or created a copyrighted work as a “work for hire.”   In addition, under the law of trade secrets, firms control current and former employees’ use of a wide range of economically valuable knowledge.  Knowledge that escapes employer control through copyright, patent, and trade secret law can be controlled by contract, through a restrictive covenant or a nondisclosure agreement.


In 1800, employers, whether organized as partnerships or as sole proprietors, had very few legal rights to control the creative products of their employees or to protect themselves from competition by current or former employees.  The employee inventor owned his patents, the employee author owned his copyrights, and there was no law of trade secrets.  Nor would contract law allow an employer to circumvent these legal rules of employee ownership and employee competition.  Business practices reflect that many employees considered themselves at liberty to make the most of whatever knowledge they acquired through their work.  Most employers believed they had few ways to prevent the loss of information entailed in employee mobility because economically valuable knowledge and skill were widely considered to be attributes of skilled craftsmen rather than assets of firms.  

The profound change in legal doctrine between 1800 and 1930 reflected equally substantial changes in the practices of firms whose employees produced intellectual property.  As firms became more systematic in their development of intellectual property, they became more insistent that employees assign intellectual property rights to them.

The book project of which this paper is a part examines the nineteenth-century origins and development of myriad legal doctrines that allocate between employer and employee ownership of ideas, inventions, creative works, and talent.  Patent and copyright law, a congeries of tort rules (including trade secret, duty of loyalty, and interference with contract), and an array of contract rules are all examined.  This is a history of corporate ownership of employee knowledge as a legal construct and as a business practice.  Though it is now an accepted part of our popular and legal culture, our workplace relationships, our labor market, and, more generally, our economy, its development and enforcement in the nineteenth century reflected a prolonged and sometimes painful contest between the perceived exigencies of economic development and the ideology of free labor.  The conflict pitted norms of artisan production – independence, entrepreneurship, and economic democracy – against the felt realities of the emerging factory system – bureaucracy, efficiency, and hierarchical control.  These economic and legal struggles were fought out partly at the highly abstract level of competing habits of legal discourse and partly in the daily lives of workers.  This book is both an intellectual history of legal doctrines and a social history of the ownership of ideas.  It weaves together the methods and insights of the history of law, labor, business, and technology to chart the evolution of the notion that workplace knowledge can be owned.  The aim of the book is to explore how the “mass of rule-of-thumb or traditional knowledge” that Frederick Winslow Taylor described as the “principal asset or possession of every tradesman” became the intellectual property of the corporation employer.


Among the significant legal changes that occur in any period of technological revolution are changes in the ownership of ideas.  The changes we witness as part of today’s “information revolution” are no more far-reaching than the changes that occurred during the nineteenth century’s industrial and market revolutions.  Then as now, the changes in legal doctrine and business practice were dramatic, unsettling and difficult to grasp, and the expectations that they uprooted were profound.


In a legal history, legal doctrines and legal categories are often the central characters in the narrative, and their evolution drives the plot.  But in the area of workplace knowledge perhaps more than in other fields of law, the legal doctrines cannot be the organizing principle.  These legal doctrines are usually assigned to their own individual fields by lawyers and by historians.  Patent law, copyright law, trade secrets usually are regarded as intellectual property.    Restrictive covenants and nondisclosure agreements sometimes turn up in employment law, sometimes in antitrust as the precursors or relics of unfair competition law, and sometimes in contracts.  And some topics that were important in the nineteenth century – enticement – appear in legal history classes, if at all.  Much is to be gained for historians and, perhaps, even for lawyers by cutting across disciplines with such broad strokes.  The lawyers’ categories have obscured the significant similarities among these nominally disparate fields of law.  For one thing, legal categories have reinforced an occupational, bibliographic, and social divide between labor history and the history of technology.  Historians of business and technology attend too little to the salience of legal categories and the formative influence of legal discourse and legal rights in analyzing company practices regarding innovation.  Historians of work have missed the fertile ironies in this area where the hierarchical norms of the nineteenth-century master-servant relationship collided most forcefully with the respect accorded the ingenious tinkerer.  The plausibility and interest of this book rest on a twenty-first century sensibility about the importance of intellectual property rights in the work relationship.  Yet, at the time the legal doctrines I examine developed, there was neither a field of “intellectual property” nor was there a field of “employment law” to link them.  Then as now there were common themes in the legal discourse and common problems facing creative employees and the firms or persons who employed them.


The various doctrines allocating ownership of creative products evolved over the course of nineteenth-century American industrialization in similar ways during roughly contemporaneous time periods.  At any point in time, the dominant analytic issues in each field were roughly similar, as were the company practices with respect to different types of workers and different types of creative products.  From1800 to 1860,  employers had virtually no rights to employee creative works.  After 1860, a few cases began to recognize limited employer rights to employee works, based largely on express agreements, but courts still tended to interpret most employment agreements strongly in favor of the innovative employee.  After 1875, more employers gained intellectual property rights, but still their rights were limited.  Between1895 and 1930, the modern doctrine and modern employment practices for managing corporate innovation developed.

The book is organized chronologically in order the capture the similarities.  The choice of organizational structure for a work of history is enormously significant.  My “rise” or “transformation” narrative poses the risk of overdetermination:  the force of history was on an irresistible march toward the modern situation (good or bad).  Such narratives downplay the roads not taken, the contingent, the serendipitous.  Standard left labor history narratives often have this quality:  law and industrialization steadily squashed the working person, turning the self-reliant, skilled artisan (in my case, the author or inventor) into white-collar clerks and unskilled assembly line workers.  But in a number of ways the story I tell is more complex and the path of legal change more rambling than the reductionist versions of the conventional transformation narrative.


The creative employee fared considerably better in court than one familiar with nineteenth-century labor and master-servant law might expect.  There are some parallels to the development of the at-will employment rule, particularly in the 1895-1930 period in which courts found implied contracts assigning intellectual property rights to firms in the teeth of the facts.  For much of the nineteenth century, however, and even in the twentieth, judges’ awareness that they were adjudicating the ownership of ideas, and the rights of employees to profit from their creativity, was a crucial distinction.

Two dominant themes unite this story of origins and transformation.  First, there is the complex and evolving relationship between the ideology of free labor and the rising corporate power.  The historiography of work in the nineteenth century has shown the pervasiveness of various ideologies of free labor both before and after the Civil War.  Free labor -- as distinguished from slave labor in the South and wage slavery in the industrializing North -- was widely considered both a defining characteristic and an essential precondition of American democracy.  Courts adjudicating conflicting claims to control of workplace knowledge and early intellectual property saw the connection between what I loosely call employee intellectual property ownership and the freedom of labor. 

The reluctance of courts throughout the nineteenth century significantly to limit employee use of workplace knowledge and intellectual property was attributable to the widespread judicial perception that the employees in litigation were stalwarts of the middle class whose independence was an essential bulwark against the tyranny that characterized both black slavery and the degraded wage slavery of the factory system.  Over the course of the nineteenth century, the notion of middle class changed, of course, and with it changed the courts’ view that employee control over intellectual property and workplace knowledge was an essential feature of middle class status.  Notions of freedom and independence mattered not only when disputes reached litigation, but also in how firms treated creative employees.  Du Pont in the early nineteenth century and the Reading Railroad in the 1880s did not seriously attempt to restrain high-level people in the enterprise from capitalizing on their knowledge in subsequent employment, even as they seem to have done so with respect to low-level employees.  By the early twentieth century, however, creative firms like DuPont, which had become large, vertically-integrated corporations, enforced contractual restraints against even relatively high-level departing employees.  The transformation story I tell, therefore, is about how evolving concepts of freedom, independence, and class, and the rise of the large corporation influenced both courts and firms in approaching the rights of creative people.  

Second, there is the evolving ideology of the nature of work and the role of contract and property law in regulating it.  The cases reveal a tension between two different discourses:  one about contract and work relationships and a second about property.  In the contract discourse, the employment relationship is only a contract.  The role of the law is simply to identify and enforce the agreement of the parties.  The transformation here was in how the courts understood the contract between the creative employee and his employer with regard to ownership and control of the process and products of creativity.  The growth of contract concepts, and particularly the development in the late nineteenth century of implied contractual terms that replaced the earlier status-based obligations of employment facilitated a substantial expansion of the firm’s rights to employee creative products.  The evolution in the property discourse proceeded on a similar path.  Early in the century, the employment relationship was a status relationship in which the rights and obligations of employer and employee inhered in their status.  Ownership and control of knowledge and creativity was framed in property terms.  As legal conceptions of property changed over the nineteenth century from a notion of absolute dominion over things to a fragmented relationship among people concerning intangibles, the employment relationship changed too.  

Both the free labor-corporatism theme and the property-contract theme reflect evolution in thinking about the relationship between employee knowledge and independence, monopoly and competition.  What links all intellectual property subjects today is that they’re about mediating competition.  Real property disputes, by contrast, are not regarded as being about competition.  In the nineteenth century, the divide between real and intellectual property was not distinct, and the concepts of monopoly and fair competition operated quite differently in shaping the judicial and business perceptions of the fair allocation of control over workplace knowledge.


This book is both an intellectual history of legal doctrines and a social history of the ownership of ideas.  It weaves together discussion of judicial opinions, lawyers’ pleadings, and other conventional sources for legal history with the records of business practices gleaned from company archives.  The database of cases was easy to describe if not always easy to find:  every published court decision from 1800 to 1930 on any aspect of ownership or control of the knowledge or creative output of employees.  There are hundreds of such decisions.  The choice of which businesses to study, however, was harder, for there are thousands of firms that would be likely contenders.  I aimed for a representative cross-section in terms of size, location, and economic sector.  Where possible, I checked the archives or the literature on more than one firm in an economic sector to see whether practices of one firm were representative or anomalous.  Businesses in different sectors of the economy paid radically different degrees of attention to intellectual property issues generally and employee knowledge control specifically.  Whether firms regarding knowledge as property depended on the scope of patent and copyright laws at the time, on whether the knowledge was discrete and easily identifiable, like a recipe, or inchoate, like techniques for making certain types of steel.  Some sectors of the economy that produced a significant number of published judicial decisions, notably theater, map-making, and publishing, unfortunately have few accessibly archives.    Although the legal history is comprehensive, the business history aspect of the book is not.  The archives of other companies might reveal different practices.  Thus, I aim not to find the universal in the particular, but rather to illuminate various ways in which law was used, created, longed for, or ignored, in the century long process by which workplace knowledge became corporate property.


The transformation in thinking about ownership of workplace knowledge can be seen in microcosm in the legal history of the term “intellectual property.”  The following brief etymology-cum-historiography of intellectual property illustrates the transformation.  The expanding usage of the term and the expanding frame of IP scholarship match, and, I argue, underlie the expansion of IP rights.  Against that backdrop, I want to suggest that the expanding field of inquiry in intellectual property offers both promise and peril.  The peril is to the ever-shrinking public domain, and to declining opportunities for the sort of employee entrepreneurship that characterized most nineteenth-century workplace innovation and that saw such a resurgence in the 1980s and 1990s in Silicon Valley.  But the promise of the expanding field is worth the risk.  For the promise of the field is a clearer understanding of the fundamentally social nature of the creation of modern intellectual property – that is, corporate intellectual property.  When we understand the distributional consequences of allocations of intellectual property rights we will be able to have an informed debate about winners and losers under various different legal regimes and then, I hope, we’ll better understand the importance of equity to continued economic and technological progress.


The field of intellectual property, like the universe, is expanding in multiple dimensions, and has been for a few centuries now.  The outer boundaries of the IP universe have expanded, as more forms of information (like computer programs, photographs, and recorded music), and previously disparate causes of action (like trade secrets, breach of restrictive covenant, and related forms of unfair competition), come within the ambit of IP.  In addition, the boundaries of the constituent parts expand, as if each subfield of intellectual property were an expanding universe or solar system of its own.  Copyright, for example, now covers not merely books and maps but all sorts of expression in a constantly expanding range of media.  Even the depth and density of the parts are growing.  The length of copyright protection, the claims to ownership of works created by others, the forms of derivative use that are prohibited, and the remedies available to stop infringements of IP rights, have all expanded.  In short, what we mean when we say “intellectual property” is growing and changing year by year.


When we think of intellectual property rights at work or being created, we think not merely of legal doctrines but of a web of institutions, including the patent office, corporate and university research labs, the internet, high-technology districts, advertisers, and workplaces.  The institutional behavior that we understand to be relevant to or constitutive of intellectual property shades into a web of relationships, including those among inventors, investors, manufacturers, marketers, consumers, employees, corporations, universities, and even, most amorphously, networks.


One hundred years ago, when people said intellectual property, which they rarely did, they meant either patent or copyright.  Two hundred years ago, the term simply did not exist.  The Oxford English Dictionary states that the phrase “intellectual property” first appeared in 1845 in the opinion of a federal court in a case called Davoll v. Brown.   The case arose from a Fall River, Massachusetts textile business and involved an improvement in mechanized cotton spinning.  The issue was whether the description of the invention in the plaintiff’s patent, which claimed to be an improvement over the English technology then in use, was sufficiently specific.  In rejecting the defendant’s contention that the specification was too general, Justice Woodbury said that “a liberal construction is to be given to a patent, and inventors sustained, if practicable.”  The opinion used the term intellectual property in eloquent defense of broad IP rights.  Strong IP protection, Justice Woodbury insisted, was necessary for “Only thus can ingenuity and perseverance be encouraged to exert themselves in this way usefully to the community; and only in this way can we protect intellectual property, the labors of the mind, productions and interests as much a man’s own, and as much the fruit of his honest industry, as the wheat he cultivates, or the flocks he rears.”  Rejecting the archaic view that patents are monopolies and thus to be narrowly construed, Justice Woodbury continued, “the patent laws are not now made to encourage monopolies of what before belonged to others, or to the public,--which is the true idea of a monopoly,-- but the design is to encourage genius in advancing the arts, through science and ingenuity, by protecting its productions of what did not before exist, and of what never belonged to another person, or the public.”  Intellectual property was thus distinguished from monopoly, the crucial rhetorical move of nineteenth century law.  John Locke’s moral justification for property was alluded to in the analogy to rearing sheep and crops, and the utilitarian theory emphasizing the importance of incentives to encourage genius in advancing the arts through science and ingenuity is there too. 


By the mid-1870s, “intellectual property” was occasionally used to refer to patent and copyright collectively, and even patent, copyright, and trademark.  Into the twentieth century, treatise writers debated whether trademark really belonged.  An 1875 treatise insisted that trademarks were “analogous” but still distinct; a 1906 treatise insisted that “trademarks have no analogy to patents or copyrights.”  According to Terry Fisher, it was rare to see the term “intellectual property” used to refer to patent, copyright and trademark until after World War II.  


Examining each word of the phrase “intellectual property” reveals the ideological significance of labels.  The use of “intellectual” as a modifier for the word property is crucial.   For much of the nineteenth century and into the twentieth, copyright was referred to as “literary property” and patent law, in the twentieth century, was sometimes called “industrial property.”  Both terms seem rather limited.  An advertisement may, by a stretch, be literary, as Justice Oliver Wendell Holmes argued in a famous case in which he compared a circus ad to works by Goya and Velazquez.  But it’s hard to call a computer program literature.  A mechanized cotton spinner or a vacuum cleaner may be “industrial” but a product design may not.  Use of the umbrella term “intellectual” avoids the limits of the categories “literary” and “industrial,” enabling any product of anybody’s mental effort to be a plausible candidate for IP protection.  

Calling property “intellectual” may also legitimate the expansion of property rights by emphasizing the aspect of thought, creativity, and mental effort or acuity associated with the term “intellect.”  Intellect connotes something uniquely human, and uniquely personal.  The Luddites, environmentalists, and romantics among us may think we could do without anything industrial.  But few who would have occasion to use the term intellectual property would advocate that we do without anything intellectual.


What about the “property” part of the term IP?  Until the nineteenth century, the term “property” was not widely established to refer to the rights to control knowledge.  An 1823 treatise contained separate headings for the following three distinct categories:  (1) “monopolies in domestic trade,” (2) “patents for inventions,” and (3) “inventor, discoverer, publisher, introducer of a foreign invention.”  Property didn’t even make the headings.  Oren Bracha has argued us that copyright was characterized as a “privilege” not “property” well into the nineteenth century.  Steven Wilf has suggested that the conceptualization of patents, copyrights and, especially, trademarks as monopolies rather than property persisted into well the twentieth century.  

Of course, the notion that one could enjoy a property right in an idea or an intellectual product was not unknown to American law.  It was also quite possible to own products made by another person.  Davoll, the Fall River cotton spinner case, assumed that the plaintiff patentee was in fact the inventor of the spinner in question.  But even if he were not, if you accept the court’s analogy of a patent to crops or flocks of sheep, it sounds quite as benign to own someone else’s patent as to own the wheat or the sheep someone else raised.  

But there were also rather dodgier associations to the idea of owning another’s intellect, or the products of it.  It was, after all, a bedrock of American slavery.  When I began hunting up old cases discussing property rights in intellectual products, an even earlier case than the Fall River spinner case was an 1836 decision of the Supreme Court of Tennessee in a will dispute about whether a widow who had a life estate in a plantation and the slaves on it could take the slaves to her new home in Mississippi.  In trying to determine whether to enjoin the removal of the slaves from the humane and healthful conditions in Tennessee to the more oppressive slavery rules and climate of Mississippi, in order to protect the rights of the person who would inherit the slaves on the death of the widow, the court remarked on the need for full protection of “the peculiar nature and character of slave property.”  Slave property, the court said, encompassed “a property in intellectual and moral and social qualities, in skill, in fidelity and in gratitude, as well as in their capacity for labor.”
  

Cases such as this, however, were not regarded as intellectual property cases; they were property cases.  Or they were cases about the power of a chancery court to enjoin the removal of slaves from one state to another, or whether an adequate remedy could be had at law for someone whose future interest in a slave might be jeopardized by abuse of the slave.  And, in any event, ownership of the slave’s intellectual product was not an issue in the case.  But if ownership of intellect, skill and fidelity are the “peculiar character” of slave law, the notion of intellect as property is problematic. What I mean to suggest here is that the label we attach to the concept of owning knowledge or the product of the intellect has not been neutral.  It never could be.  By drawing the connection to slavery cases, I have made a conceptual move – legal rights to the work of another’s mind are questionable.  But the use of the terms “intellectual” and “property” have done powerful legitimating work as well.

Only our ability to search by term on Westlaw would produce the connection I have drawn here.  Even something as innocuous as a legal etymology is more than descriptive, for in this very moment I have contributed to the expansion of the boundaries of IP.  The technology of legal research enables the expansionist character of the field.  But should we be doing it?  If I treat nineteenth century enticement cases or, even, slave cases as being important artifacts of what it meant to own knowledge, am I merely being creative and thorough, or am I guilty of something even worse than anachronism? 
The multidimensional expansion in the meaning of the term “intellectual property” that I have just described, or perhaps even performed, is closely related to a methodological expansion.  Intellectual property scholarship today, as much or more than any other field of legal-historical inquiry, is interdisciplinary.  IP history is, above all, committed to methodological pluralism.  Law, history, and economics, are the dominant fields.  But within those, we see crossovers.  Methodological pluralism is both desirable and inevitable because it’s not obvious, and there is certainly no consensus about, which institutions or relationships we should study if we want to know about the origin, development, and diffusion of technology and ideas, and the role that law has played in it.  

Scholars study these diverse institutions from diverse perspectives with an eye toward diverse goals.  Some are utilitarian.  Intellectual property scholars want to know what legal systems achieve the maximum rate of technological innovation and economic growth.  Thus, Zorina Khan introduces the value of her book by suggesting that “despite the flurry of academic research on the economics of intellectual property,” we still know too little “to recommend either the introduction or the removal of intellectual property systems.”  Economists tend to treat history as a data set to test economic hypotheses about the optimal level of diffusion and protection of knowledge, about the ways that trademark concepts can operate in different legal regimes, and to find a tested set of institutions that can achieve the optimal incentives to create, control, and allow diffusion of human capital. 

Some have what I might call a moral agenda.  They want legal rights that acknowledge and celebrate individual and collective human creativity.  Perhaps that will be done by deeming the products of that creativity to be presumptively market inalienable, or perhaps by removing it from the ambit of property rules, and maybe even liability rules, entirely.  When literary scholars mine copyright history, they tend not to be testing hypotheses in order to understand optimal levels of incentives to write poetry.  They are exploring the nature of creativity, originality, and inspiration, their relationship to literary merit, and the role of all of that in shaping our perceptions of literature and art.  Our understandings of the nature and merit of art and literature, of originality, of the nature of an author, have been shaped by legal categories and the economics of publishing, as well as by a loftier or more spiritual aesthetic.   

One of the pleasures of working in this field is the recognition of common themes and common problems underlying disparate bodies of law and social practice.   The old wine of the economic history of guilds is so much tastier when poured into the new bottle of balancing incentives to innovate and against the value of employee mobility and technology diffusion.  One of the challenges of the field is to illuminate the common themes and similar development trajectories of different doctrinal categories, and to enrich contemporary debates by an understanding of historical practices, without losing sensitivity to the acontextual and anachronistic nature of our analytic categories.  We must draw out similarities without papering over differences.  The instinct of the treatise writer – to synthesize and organize – must meld with the sensibility of the historian – to complicate and particularize.

Whatever our methods and whatever our aims, today’s opening up of the wide vista of intellectual property history shows us not individual geniuses toiling alone in their labs or libraries, but a thriving community.  We see a market for ideas and inventors as entrepreneurs.  As Joel Mokyr has said, history shows “the power of distributed ideas.”  The fact is, he says, that many of early nineteenth-century patentees “were not so much original deep thinkers as entrepreneurs who put together simple ideas or, as we like to say in economics, arbitraged knowledge.”  One can also see the crucial connection between legal history and cultural study, and especially the importance of the consumer.  Advertising and the massive consumption of mass-produced goods -- in short, the realization of Thorstein Veblen’s worst nightmare -- facilitated the transition from the nineteenth century’s monopoly view of intellectual property to the twentieth century’s property view.  In the field of literary studies, Paul Saint Amour’s recent book The Copywrights notes a thriving genre of nineteenth century plagiarists and reminds us of the constant cycling and thin line between originality and derivation.  Mark Rose’s earlier work on copyright history, Authors and Owners, reminds that the author – our central figure, and icon of copyright justification as a rights-holding, solitary genius -- was, in some respects, an invention of the publisher’s lawyers.


The field of intellectual property history is, thus, one whose borders are rapidly expanding but also which is becoming more thickly cultivated within the old borders.  The expansion both of the subject and of the methods used to study it is significant. What is the relationship between today’s capacious definition of the term IP and the expansion of IP rights?  In other words, what is the normative significance of the expansion of meaning of the term “intellectual property”? 

Definitions change because reality changes, but definitions also change because language is a tool, not just an idle pastime.  People invent new categories because they have an agenda; they invent new legal categories when necessary to make new legal claims.  Intellectual property claimants wanted to expand and deepen their rights.  They wanted a stronger market position and they got it by shifting from using the language of monopoly and privilege to the language of property and loyalty.  The eighteenth-century “monopoly,” which derived from patent law’s origins in the seventeenth-century English Statute on Monopolies, helped to reinforce a substantive position.  As long as patents and copyrights were described as monopolies, they were dangerous devices that should be granted only when truly necessary to advance knowledge.  Once the term monopoly fell out of use in favor of the more benign term property, there was less to fear.

The need for deliberation about the choice of category is particularly acute when it comes to employer and employee disputes over knowledge.  Once worker knowledge or talent, or the right to control it, is characterized as property, the firm’s claim to control it through an array of legal and equitable restraints on employee mobility seems as compelling as the firm’s claim to the automobiles or steel I-beams that the employees produce.  Characterizing as corporate intellectual property the right of an employer to force an opera singer to perform her contract by preventing her from singing for anyone else should remind us of the property right in a slave.  Characterizing trade secrets as property obscures the fact that their protection can have significant consequences for an employee’s freedom to work where and for whom he chooses.  Enforcement of employment agreements or trade secret protections is not necessarily always bad in the sense that slavery is always bad.  But the language we use shapes our perception, and we should at least be deliberate about making certain rhetorical moves.  If trade secrets and specific performance of employment contracts were not labeled intellectual property in the nineteenth century, should we regard them as such now?  Should we study them as, or label them as, a form of intellectual property, or is it the evolution of the nineteenth century employment relationship? 


As an historian, I feel obligated to consider it as a form of intellectual property.  If I am to advance our understanding of work relationships, and of the law’s treatment of the value of employee knowledge as an important aspect of that relationship, then I need to understand the myriad forms of workplace knowledge, and all the legal, social, and economic facets of its value and the struggles over control of it.  The historian’s craft compels me consider all employee knowledge as being like intellectual property, even if it’s not exactly intellectual property, and add the opera singer to my analysis.


As a lawyer, however, I have some qualms about the breadth of my inquiry.  If I know the legitimating power of the term intellectual property, why should I apply it to a category of cases that were not at their origins regarded as a matter of intellectual property?  Should those of us concerned about the public domain or about the freedom or economic prospects of workers resist the term whenever possible?

The expansionism to which we may contribute when we follow the historian’s imperative of thorough scrutiny is also reinforced when we follow the imperative of multidisciplinary inquiry.  It is possible not only that the expansionism within the language contributes to the expansionism within the law, but also that the expansion of our field of inquiry does too.

Our very broad and multidisciplinary approach to studying concepts, rules, institutions, and relationships under the rubric of IP history can contribute to or legitimate the expansion of IP rights and, correspondingly, a shrinking of the public domain.  As we all know, even those untutored in law have some sense that a long pedigree for a practice is sometimes taken as a sufficient argument for its legality.  If, at the time of the framing of the US constitution, there was a certain degree of religion in public life, some say, then that degree is constitutional today.  If the death penalty was used in 1790, then the death penalty is constitutional now.  Originalist arguments confuse the descriptive with the normative.  That something was done does not mean that it was regarded as desirable, or legal.  For all we know, the Constitution or other law in question was written to abolish some widespread practice, not to validate it.  But arguments from tradition are forceful in law as elsewhere in life.  So when we uncover the history of ownership of ideas, or, more accurately, when we construct it by deciding what to study and what to omit, which company or labor practices to examine, and which to ignore, we are necessarily shaping others’ perceptions about the scope of intellectual property rights in the past.  Do I, by exhaustive study of the myriad ways in which ownership and control of workplace knowledge were mediated through formal law and social norms, suggest a much broader field of “intellectual property” than was, perhaps, understood in the nineteenth century?  Might I be likely to be interpreted as somehow justifying the expansion?


Notwithstanding the risks, a broad and interdisciplinary enterprise promises great benefits.  Only a broad frame for intellectual property history will reveal the effects of employment practices in the development and diffusion of technology.  So long as we attend to the distributional consequences of legal change, the gain in understanding will be worth the risk of legitimating a broad and strong regime of corporate IP rights.


The management of technology and the nature, pace, and direction of technological change varied depending on the form of business organization and the relationships among people working within it.  Attitudes toward employee innovation and toward the diffusion of innovation entailed by employee mobility varied widely among and between small firms and large firms.  Du Pont began to guard its technology quite carefully, and was acutely aware of the relationship between intellectual property protections, its employment policies, and its strategy for market dominance.  Du Pont’s methods to achieve its goals, however, changed as the firm grew and as the law offered tools for the firm in the twentieth century that had been unavailable in the nineteenth.  Railroads and steel companies approached innovation and the relationship between employment practices and technological innovation quite differently than Du Pont did.  Copyrights were handled differently in different sectors, with great variance depending on whether it was a newspaper, advertising agency, map publisher, or law publisher.


A common theme that we see in every workplace that seems to have created incentives to develop knowledge without excessive restrictions on its diffusion is sufficient respect for the entrepreneurial and dignitary concerns of the workers.  Greater corporate control of intellectual property, along with the increasing sophistication of technology, limited the opportunities for employee entrepreneurship.   The employee entrepreneur gave way to the man in the gray flannel suit, as the lone inventor traded in entrepreneurial risk for the job security of the corporate middle class.  That may be a socially acceptable trade, so long as there are appropriate social support structures at all stages of the employment life-cycle.


If we remember that innovation, like scholarship, seldom occurs and never spreads by one person working alone, we can also remember that who profits and who loses, and in what amounts, and why, are absolutely crucial parts of the inquiry.  This book, along with work of others, explores in different ways how various pre-industrial work practices generated technological innovation.  Rob Merges’ recent work on guilds focuses on the role of a group structure that creates incentives for the development and appropriate diffusion of new technology and on the role of norms as opposed to law as enforcement mechanisms.  What is implicit in his approach is the opportunity for individual entrepreneurship within the context of a social structure.  The allocation of risk of loss and of possibility for profit matters a great deal in providing incentives to create and in creating the kind of community where social norms operate effectively.  If the allocation of risk of loss and profit, and of the power to choose the allocation is wrong, because the power relationships among all the participants are too unequal, innovative communities do not thrive.


The regime of corporate intellectual property rights that was established by 1930 remained stable throughout most of the twentieth century.  Some economic sectors, notably Hollywood, adapted to a regime of corporate ownership of IP by devising non-property regimes to acknowledge and reward employee innovation.  Screen credit in Hollywood is a bankable commodity that is eagerly sought and carefully allocated to acknowledge and reward creativity.  In other sectors in which employees have no control over IP, there is some system for allocating credit for innovation.  Thus, for example, Rand-McNally, which almost from its founding in 1856 claimed copyright to all maps it produced, used credit to reward the particularly inventive employee.  Thus it marketed Goode’s School Atlas and Goode’s globes, and Goode’s particular method of portraying a map of the world, even though Rand-McNally owned the copyright to many of the works and Goode’s employer, the University of Chicago, owned the copyright to some. 

The expansion of corporate intellectual property necessitates a new way of thinking about allocating credit when patent and copyright ownership no longer are the financial, psychological, or social reward for creativity.  In a sense, what we need is to develop a regime like screen credit for a variety of other industries besides just film and TV.  We also need to do what nineteenth-century courts managed to do reasonably well – identify the proper balance between employer and employee claims to use workplace knowledge and to recognize that excessively broad employer control may not be consistent with optimal innovation and economic expansion.  Early in the twenty-first century, some believe that excessively broad intellectual property rights stifle innovation because, as illustrated by Silicon Valley, innovation is spurred by information spillovers linked to employee mobility.  The middle-class R & D employee who was a creature of the early- to mid-twentieth century corporate research lab and the regime of strong corporate IP rights and bureaucratic and restrictive employment practices that supported it, may seem to be as much of a relic as the man in the gray flannel suit.  The divorce of intellectual property rights from credit for innovation can be seen as an effort to return to the entrepreneurial vision of knowledge that characterized early nineteenth-century American law.

� Henderson v. Vaulx, 18 Tenn. 30, 37-38 (1836).
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